§200.113

which he or she concludes should, in
fairness, be brought to the attention of
all participants to the proceeding, shall
transmit to the Commission’s Sec-
retary, who shall place on the public
record of the proceeding:

(1) All such written communications;
and

(2) Memoranda stating the substance
of all such oral communications; and

(3) All written responses, and memo-
randa stating the substance of all oral
responses, to the materials described in
paragraphs (a) (1) and (2) of this sec-
tion.

(b) Notice to participants. The Sec-
retary shall send copies of the commu-
nication to all participants to the pro-
ceeding with respect to which it was
made, and shall notify the communi-
cator of the provisions of this code pro-
hibiting ex parte communications. If
the communications are from persons
other than participants to the pro-
ceedings or their agents, and the Sec-
retary determines that it would be too
burdensome to send copies of the com-
munications to all participants be-
cause: (1) The communications are so
voluminous, or (2) the communications
are of such borderline relevance to the
issues of the proceedings, or (3) the par-
ticipants to the proceeding are so nu-
merous, the Secretary may, instead,
notify the participants that the com-
munications have been received, placed
in the file, and are available for exam-
ination.

(c) Post decisional communications.
Any Commission member or decisional
employee who receives a communica-
tion which would be prohibited by this
Code, but for the fact that it was re-
ceived subsequent to the date when the
prohibitions imposed hereby have
ceased to apply, shall comply with the
provisions of §200.112(a) with respect to
such communication in the event that
he or she is to act in a decisional ca-
pacity in the same proceeding pursuant
to remand where he or she concludes,
in fairness, that such communication
should be brought to the attention of
all participants to the proceeding.

[42 FR 14691 Mar. 16, 1977]
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§200.113 Opportunity
interception.

(a) Opportunity to respond. All partici-
pants to a proceeding may respond to
any allegations or contentions con-
tained in a prohibited ex parte commu-
nication placed in the public record in
accordance with §200.112. Such re-
sponses shall be included in the public
record.

(b) Interception of communications. All
written communications addressed to
the Commission respecting a pro-
ceeding will be deemed to be commu-
nications to the staff of the interested
division and will be directed to that di-
vision by the Commission’s mail room.
A Commission member or decisional
employee may instruct any of his as-
sistants who are nondecisional employ-
ees to intercept any communication di-
rected to him which might appear to
violate this Code and authorize them
either to transmit any such written
communication to the staff of the in-
terested division of the Commission, if
it appears from the contents of the
communication that the intent of the
sender is consistent with such action,
or to return the communication to the
sender.

to respond;

[28 FR 4447, May 3, 1963, as amended at 42 FR
14691, Mar. 16, 1977]

§200.114 Sanctions.

(a) Discipline of persons practicing be-
fore the Commission. The Commission
may, to the extent not prohibited by
law, censure, suspend, or revoke the
privilege to practice before it of any
person who makes, or solicits the mak-
ing of, an unauthorized ex parte com-
munication.

(b) Adverse action on claim. Upon re-
ceipt of a communication knowingly
made or knowingly caused to be made
by a party in violation of this subpart,
the Commission, administrative law
judge, or other employee presiding at
the hearing may, to the extent con-
sistent with the interests of justice and
the policy of the underlying statutes,
require the party to show cause why
his claim or interest in the proceeding
should not be dismissed, denied, dis-
regarded, or otherwise adversely af-
fected on account of such violation.



