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18 18 U.S.C. 208, provides among other 
things, that a member or employee is prohib-
ited from participating personally and sub-
stantially in any matter in which to his 
knowledge, he, his spouse, minor child, part-
ner, organization in which he is serving as an 
officer, director, trustee, partner or em-
ployee, or any person or organization with 
whom he is negotiating or has any arrange-
ment concerning prospective employment, 
has a financial interest. This section (of the 
Criminal Code) does not apply if the em-
ployee has received a written determination 
made by an authorized official that the in-
terest is not so substantial as to be deemed 
likely to affect the integrity of the employ-
ee’s service. Note: Members of the Commis-
sion may follow the procedural provision 
contained in Part V, Section 503 of the Exec-
utive Order 11222.

19 Employees should bear in mind that in 
this connection the word matter is construed 
very broadly. See 200.735–8 and footnote 20, 
thereto, infra.

20 As used in this paragraph, a single inves-
tigation or formal proceeding, or both if they 
are related, shall be presumed to constitute 
a particular matter for at least 2 years irre-
spective of changes in the issues. However, in 
cases of proceedings in which the issues 
change from time to time, such as pro-
ceedings involving compliance with section 
11 of the Public Utility Holding Company 
Act (15 U.S.C. 79k), this paragraph shall not 
be construed as prohibiting appearance in 
such a proceeding, more than two years after 
ceasing to be a member or employee of the 
Commission, unless it appears to the Com-
mission that there is such an identity of par-
ticular issues or pertinent facts as to make
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assigning the matter to some other em-
ployee. Where the employee in ques-
tion is not relieved of the assignment, 
his or her written report concerning 
the nature of his or her interest shall 
be forwarded to the Director of Per-
sonnel with a notation that he or she 
has been directed to continue the as-
signment, together with such expla-
nation, if any, as may seem appro-
priate. In the event that a Division Di-
rector, Office Head or Regional Admin-
istrator deems that he or she has, him-
self or herself, such a personal interest 
in an application, filing or matter of a 
company as may raise a question as to 
his or her disinterestedness, he or she 
may delegate his or her responsibility 
with regard thereto to a subordinate, 
but in that event shall submit a brief 
memorandum of the circumstances to 
the Director of Personnel. 18

[45 FR 36064, May 29, 1980; 45 FR 40975, June 
17, 1980]

§ 200.735–7 Negotiation for employ-
ment. 

(a) An employee may not negotiate 
employment with anyone outside the 
Commission with whom he or she is 
personally transacting business in any 
matter on behalf of the Commission or 
the United States, or while he or she is 
immediately or personally engaged in 
representing the Commission in any 
matter in which the prospective em-
ployer is a participant or witness or 
counsel for such a person, whether or 
not such a person takes a substantive 
position in an adversary proceeding in 

opposition to the Commission’s posi-
tion. 

(b) An employee who wishes to nego-
tiate employment with another Gov-
ernment agency at a time when he or 
she is representing the Commission in 
a particular matter in which the other 
Government agency is taking a posi-
tion adverse to the Commission should 
disclose this intention to his or her Di-
vision Director, Office Head or Re-
gional Administrator prior to taking 
any action. 

(c) No employee shall undertake to 
act personally on behalf of the Com-
mission in any capacity in a matter 19 
that, to his or her knowledge, affects 
even indirectly any person or organiza-
tion outside the Commission with 
whom he or she is discussing or enter-
taining any proposal for future employ-
ment, except pursuant to the direction 
of the Commission, his or her Division 
Director, Office Head, or Regional Ad-
ministrator, as provided in §200.735–6. 
See footnote 18.

§ 200.735–8 Practice by former mem-
bers and employees of the Commis-
sion. 

(a)(1) No person shall appear in a rep-
resentative capacity before the Com-
mission in a particular matter if such 
person, or one participating with him 
or her in the particular matter, partici-
pated personally and substantially in 
that matter while he or she was a 
member or employee of the Commis-
sion. 20 As used in this rule, a matter
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it likely that confidential information, de-
rived while a member or employee of the 
Commission, would have continuing rel-
evance to the proceeding, so as to make par-
ticipation therein by the former member or 
employee of the Commission unethical or 
prejudicial to the interests of the Commis-
sion.

21 This definition is taken from Formal 
Opinion 342 of the ABA Ethics Committee. 
The opinion states that ‘‘work as a govern-
ment employee in drafting, enforcing or in-
terpreting government or agency procedures, 
regulations or laws, or in briefing abstract 
principles of law, does not disqualify the law-
yer under DR9–101B (which states ‘a lawyer 
shall not accept private employment in a 
matter in which he had substantial responsi-
bility while he was a public employee’) from 
subsequent private employment involving 
the same regulation procedures, or points of 
law * * *.’’

22 This prohibition appears in the Ethics in 
Government Act of 1978. Pub. L. 95–521.

means a discrete and isolatable trans-
action or set of transactions between 
identifiable parties. 21

(2) No person who has been a member 
or employee shall, within 2 years after 
his or her employment has ceased, as-
sist, by personal presence, a person ap-
pearing in a representative capacity 
before the Commission in any matter 
in which he or she participated person-
ally and substantially while a member 
or employee of the Commission at any 
time within a period of 1 year prior to 
the termination of such responsibility. 

(3) No person who has been a member 
or an employee shall, within 2 years 
after his or her employment has 
ceased, appear in a representative ca-
pacity before the Commission in any 
matter which was under his or her offi-
cial responsibility as a member or em-
ployee of the Commission at any time 
within a period of 1 year prior to the 
termination of such responsibility. The 
term official responsibility as defined in 
18 U.S.C. 202 means the ‘‘direct admin-
istrative or operating authority, 
whether intermediate or final, and ei-
ther exercisable alone or with others, 
and either personally or through subor-
dinates, to approve, disapprove, or oth-
erwise direct Government action.’’

(4) No employee in a position which 
is designated by the Director of the Of-
fice of Government Ethics shall, within 
one year after his or her employment 
has ceased, appear in a representative 
capacity before the Commission or 

communicate with the Commission or 
its employees with the intent to influ-
ence. 22 This restriction does not apply 
to members who ceased employment 
before July 1, 1979, or to employees who 
ceased employment prior to February 
28, 1980.

(b)(1) Any former member or em-
ployee of the Commission who, within 2 
years after ceasing to be such, is em-
ployed or retained as the representa-
tive of any person outside the Govern-
ment in any matter in which it is con-
templated that he or she will appear 
before the Commission, or commu-
nicate with the Commission or its em-
ployees, shall, within ten days of such 
retainer or employment, or of the time 
when appearance before, or commu-
nication with the Commission or its 
employees is first contemplated, file 
with the Secretary of the Commission 
a statement which includes: 

(i) A description of the contemplated 
representation; 

(ii) An affirmative representation 
that the former employee while on the 
Commission’s staff had neither per-
sonal and substantial responsibility 
nor official responsibility for the mat-
ter which is the subject of the rep-
resentation; and 

(iii) The name of the Commission Di-
vision or Office in which the person had 
been employed. 

(2) Employment of a recurrent char-
acter may be covered by a single com-
prehensive statement. Each such state-
ment should include an appropriate 
caption indicating that it is filed pur-
suant to this section. The reporting re-
quirements of this paragraph do not 
apply to 

(i) Communications incidental to 
court appearances in litigation involv-
ing the Commission; and 

(ii) Oral communications concerning 
ministerial or informational matters 
or requests for oral advice not other-
wise prohibited by paragraph (a) of this 
section. 

(c) As used in this section, the term 
appear before the commission means 
physical presence before the Commis-
sion or its employees in either a formal 
or informal setting or the conveyance
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23 For example, no waiver will be granted 
if, during the course of representing a client 
who has an interest with respect to a matter 
before the Commission, a firm employs, or 
accepts as a partner, a member of the staff 
or of the Commission who at any time dur-
ing the course of that representation had di-
rect and substantial responsibility for the 
same matter, and whose departure would re-
sult in a significant adverse impact upon 
that matter at the Commission.

24 Attention of former members and em-
ployees is directed to Formal Opinion 342 of 
the Committee on Ethics of the American 
Bar Association, 62 A.B.A.J. 517 (1975) and to 
18 U.S.C. 207.

of material in connection with a for-
mal appearance or application to the 
Commission. As used in this section 
the term communication with intent to 
influence does not encompass commu-
nications which are not for the purpose 
of influencing the Commission or any 
of its employees or which, at the time 
of the filings, are reasonably believed 
not to involve any potential con-
troversy. As used in this section, the 
term representative or representative ca-
pacity shall include not only the usual 
type of representation by an attorney, 
etc., but also representation of a cor-
poration in the capacity of an officer, 
director or controlling stockholder 
thereof. 

(d)(1) Partners or associates of any 
person disqualified from appearing or 
practicing before the Commission in a 
particular matter by paragraph (a)(1) 
of this section are also disqualified. 
Such partners or associates (the firm) 
may request a waiver of this prohibi-
tion from the Commission by writing a 
letter to the General Counsel of the 
commission setting forth the facts of 
the proposed representation and the in-
dividual’s disqualification. In appro-
priate situations, a firm may request a 
generic waiver with respect to a num-
ber of different matters. Upon the ad-
vice of the Office of the General Coun-
sel, the Commission, or the General 
Counsel exercising delegated author-
ity, will advise the requestor of the 
Commission’s response. 

(2) Waivers ordinarily will be granted 
where the firm makes a satisfactory 
representation that it has adopted 
screening measures which will effec-
tively isolate the individual lawyer dis-
qualified under paragraph (a)(1) of this 
section from participating in the par-
ticular matter or matters and from 
sharing in any fees attributable to it. 
It will be considered significant for 
purposes of this determination that: 

(i) The firm had a pre-existing securi-
ties law practice prior to the arrival of 
the disqualified attorney; 

(ii) The matter was previously the 
subject of consideration by the firm or 
the client was already advised by the 
firm; 

(iii) In cases where the matter or cli-
ent became the subject of consider-
ation by the firm subsequent to the 

firm’s employment of the lawyer indi-
vidually disqualified, that the matter 
was not brought to the firm because of 
the disqualified attorney. 

(3) Notwithstanding the existence or 
non-existence of any of these factors, 
no waiver will be issued if the proposed 
representation would create a signifi-
cant appearance of impropriety or 
would otherwise adversely affect the 
interests of the government. 23 All pro-
ceedings with respect to waivers shall 
be a matter of public record except to 
the extent that such public disclosure 
might violate attorney-client privilege 
or breach the attorney’s obligation to 
preserve the confidences and secrets of 
this or her clients, reveal the existence 
of ongoing private investigations, 
interfere with law enforcement pro-
ceedings, or otherwise be inconsistent 
with the public interest.

(e) Persons in doubt as to the appli-
cability of any portion of this section 
may apply for an advisory ruling of the 
Commission. 24

[45 FR 36064, May 29, 1980, as amended at 50 
FR 23669, June 5, 1985]

§ 200.735–9 Indebtedness. 
(a) The Securities and Exchange 

Commission considers the indebtedness 
of its members and employees to be es-
sentially a matter of their own concern 
and will not be placed in the position of 
acting as a collection agency or of de-
termining the validity or amount of 
contested debts. Nevertheless, failure 
on the part of an employee without 
good reason and in a proper and timely 
manner to honor debts acknowledged 
by him or her to be valid, or reduced to 
judgment by a court, or to make or to
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