§201.103

Commission who has been the subject
of an order, judgment, decree, or find-
ing as set forth in paragraph (e)(3) of
this section shall promptly file with
the Secretary a copy thereof (together
with any related opinion or statement
of the agency or tribunal involved).
Failure to file any such paper, order,
judgment, decree or finding shall not
impair the operation of any other pro-
vision of this section.

(5) Reinstatement. (i) An application
for reinstatement of a person perma-
nently suspended or disqualified under
paragraph (e)(1) or (e)(3) of this section
may be made at any time, and the ap-
plicant may, in the Commission’s dis-
cretion, be afforded a hearing; however,
the suspension or disqualification shall
continue unless and until the applicant
has been reinstated by the Commission
for good cause shown.

(ii) Any person suspended under para-
graph (e)(2) of this section shall be re-
instated by the Commission, upon ap-
propriate application, if all the grounds
for application of the provisions of that
paragraph are subsequently removed
by a reversal of the conviction or ter-
mination of the suspension, disbar-
ment, or revocation. An application for
reinstatement on any other grounds by
any person suspended under paragraph
(e)(2) of this section may be filed at
any time and the applicant shall be ac-
corded an opportunity for a hearing in
the matter; however, such suspension
shall continue unless and until the ap-
plicant has been reinstated by order of
the Commission for good cause shown.

(6) Other proceedings not precluded. A
proceeding brought under paragraph
©)(1), (e)(2) or (e)(3) of this section
shall not preclude another proceeding
brought under these same paragraphs.

(7) Public hearings. All hearings held
under this paragraph (e) shall be public
unless otherwise ordered by the Com-
mission on its own motion or after con-
sidering the motion of a party.

(f) Practice defined. For the purposes
of these Rules of Practice, practicing
before the Commission shall include,
but shall not be limited to:

(1) Transacting any business with the
Commission; and

(2) The preparation of any statement,
opinion or other paper by any attor-
ney, accountant, engineer or other pro-
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fessional or expert, filed with the Com-
mission in any registration statement,
notification, application, report or
other document with the consent of
such attorney, accountant, engineer or
other professional or expert.

[60 FR 32796, June 23, 1995, as amended at 63
FR 57122, Oct. 26, 1998]

§201.103 Construction of rules.

(@) The Rules of Practice shall be
construed and administered to secure
the just, speedy, and inexpensive deter-
mination of every proceeding.

(b) In any particular proceeding, to
the extent that there is a conflict be-
tween these rules and a procedural re-
quirement contained in any statute, or
any rule or form adopted thereunder,
the latter shall control.

(c) For purposes of these rules:

(1) Any term in the singular includes
the plural, and any term in the plural
includes the singular, if such use would
be appropriate;

(2) Any use of a masculine, feminine,
or neuter gender encompasses such
other genders as would be appropriate;
and

(3) Unless the context requires other-
wise, counsel for a party may take any
action required or permitted to be
taken by such party.

§201.104 Business hours.

The Headquarters office of the Com-
mission, at 450 Fifth Street, N.W.,
Washington, D.C. 20549, is open each
day, except Saturdays, Sundays, and
Federal legal holidays, from 9 a.m. to
5:30 p.m., Eastern Standard Time or
Eastern Daylight Saving Time, which-
ever is currently in effect in Wash-
ington, D.C. Federal legal holidays con-
sist of New Year’s Day; Birthday of
Martin Luther King, Jr.; Presidents
Day; Memorial Day; Independence Day;
Labor Day; Columbus Day; Veterans
Day; Thanksgiving Day; Christmas
Day; and any other day appointed as a
holiday in Washington, D.C. by the
President or the Congress of the United
States.

§201.110 Presiding officer.

All proceedings shall be presided over
by the Commission or, if the Commis-
sion so orders, by a hearing officer.
When the Commission designates that
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the hearing officer shall be an adminis-
trative law judge, the Chief Adminis-
trative Law Judge shall select, pursu-
ant to 17 CFR 200.30-10, the administra-
tive law judge to preside.

§201.111 Hearing officer: Authority.

The hearing officer shall have the au-
thority to do all things necessary and
appropriate to discharge his or her du-
ties. No provision of these Rules of
Practice shall be construed to limit the
powers of the hearing officer provided
by the Administrative Procedure Act, 5
U.S.C. 556, 557. The powers of the hear-
ing officer include, but are not limited
to, the following:

(a) Administering oaths and affirma-
tions;

(b) Issuing subpoenas authorized by
law and revoking, quashing, or modi-
fying any such subpoena;

(c) Receiving relevant evidence and
ruling upon the admission of evidence
and offers of proof;

(d) Regulating the course of a pro-
ceeding and the conduct of the parties
and their counsel;

(e) Holding prehearing and other con-
ferences as set forth in §201.221 and re-
quiring the attendance at any such
conference of at least one representa-
tive of each party who has authority to
negotiate concerning the resolution of
issues in controversy;

(f) Recusing himself or herself upon
motion made by a party or upon his or
her own motion;

(g) Ordering, in his or her discretion,
in a proceeding involving more than
one respondent, that the interested di-
vision indicate, on the record, at least
one day prior to the presentation of
any evidence, each respondent against
whom that evidence will be offered;

(h) Subject to any limitations set
forth elsewhere in these rules, consid-
ering and ruling upon all procedural
and other motions;

(i) Preparing an initial decision as
provided in §201.360;

(J) Upon notice to all parties, reopen-
ing any hearing prior to the filing of an
initial decision therein, or, if no initial
decision is to be filed, prior to the time
fixed for the filing of final briefs with
the Commission; and

(k) Informing the parties as to the
availability of one or more alternative

§201.121

means of dispute resolution, and en-
couraging the use of such methods.

§201.112 Hearing officer: Disqualifica-
tion and withdrawal.

(a) Notice of disqualification. At any
time a hearing officer believes himself
or herself to be disqualified from con-
sidering a matter, the hearing officer
shall issue a notice stating that he or
she is withdrawing from the matter
and setting forth the reasons therefor.

(b) Motion for withdrawal. Any party
who has a reasonable, good faith basis
to believe that a hearing officer has a
personal bias, or is otherwise disquali-
fied from hearing a case, may make a
motion to the hearing officer that the
hearing officer withdraw. The motion
shall be accompanied by an affidavit
setting forth in detail the facts alleged
to constitute grounds for disqualifica-
tion. If the hearing officer finds him-
self or herself not disqualified, he or
she shall so rule and shall continue to
preside over the proceeding.

§201.120 Ex parte communications.

(a) Except to the extent required for
the disposition of ex parte matters as
authorized by law, the person presiding
over an evidentiary hearing may not:

(1) Consult a person or party on a
fact in issue, unless on notice and op-
portunity for all parties to participate;
or

(2) Be responsible to or subject to the
supervision or direction of an employee
or agent engaged in the performance of
investigative or prosecuting functions
for the Commission.

(b) The Commission’s code of behav-
ior regarding ex parte communications
between persons outside the Commis-
sion and decisional employees, 17 CFR
200.110 through 200.114, governs other
prohibited communications during a
proceeding conducted under the Rules
of Practice.

§201.121 Separation of functions.

Any Commission officer, employee or
agent engaged in the performance of
investigative or prosecutorial func-
tions for the Commission in a pro-
ceeding as defined in §201.101(a) may
not, in that proceeding or one that is
factually related, participate or advise

151



