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Enforcement to submit for review a list
of documents withheld pursuant to
paragraphs (b)(1) through (b)(4) of this
section or to submit any document
withheld, and may determine whether
any such document should be made
available for inspection and copying.

(d) Timing of inspection and copying.
Unless otherwise ordered by the Com-
mission or the hearing officer, the Di-
vision of Enforcement shall commence
making documents available to a re-
spondent for inspection and copying
pursuant to this section no later than
14 days after the respondent files an
answer. In a proceeding in which a
temporary cease-and-desist order is
sought pursuant to §201.510 or a tem-
porary suspension of registration is
sought pursuant to §201.520, documents
shall be made available no later than
the day after service of the decision as
to whether to issue a temporary cease-
and-desist order or temporary suspen-
sion order.

(e) Place of inspection and copying.
Documents subject to inspection and
copying pursuant to this section shall
be made available to the respondent for
inspection and copying at the Commis-
sion office where they are ordinarily
maintained, or at such other place as
the parties, in writing, may agree. A
respondent shall not be given custody
of the documents or leave to remove
the documents from the Commission’s
offices pursuant to the requirements of
this section other than by written
agreement of the Division of Enforce-
ment. Such agreement shall specify the
documents subject to the agreement,
the date they shall be returned and
such other terms or conditions as are
appropriate to provide for the safe-
keeping of the documents.

(f) Copying costs and procedures. The
respondent may obtain a photocopy of
any documents made available for in-
spection. The respondent shall be re-
sponsible for the cost of photocopying.
Unless otherwise ordered, charges for
copies made by the Division of Enforce-
ment at the request of the respondent
will be at the rate charged pursuant to
the fee schedule at 17 CFR 200.80e for
copies. The respondent shall be given
access to the documents at the Com-
mission’s offices or such other place as
the parties may agree during normal
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business hours for copying of docu-
ments at the respondent’s expense.

(g) lIssuance of investigatory subpoenas
after institution of proceedings. The Divi-
sion of Enforcement shall promptly in-
form the hearing officer and each party
if investigatory subpoenas are issued
under the same investigation file num-
ber or pursuant to the same order di-
recting private investigation (‘‘formal
order’’) under which the investigation
leading to the institution of pro-
ceedings was conducted. The hearing
officer shall order such steps as nec-
essary and appropriate to assure that
the issuance of investigatory sub-
poenas after the institution of pro-
ceedings is not for the purpose of ob-
taining evidence relevant to the pro-
ceedings and that any relevant docu-
ments that may be obtained through
the use of investigatory subpoenas in a
continuing investigation are made
available to each respondent for in-
spection and copying on a timely basis.

(h) Failure to make documents avail-
able—harmless error. In the event that a
document required to be made avail-
able to a respondent pursuant to this
section is not made available by the
Division of Enforcement, no rehearing
or redecision of a proceeding already
heard or decided shall be required, un-
less the respondent shall establish that
the failure to make the document
available was not harmless error.
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§201.231 Enforcement
nary proceedings:
witness statements.

(a) Availability. Any respondent in an
enforcement or disciplinary proceeding
may move that the Division of Enforce-
ment produce for inspection and copy-
ing any statement of any person called
or to be called as a witness by the divi-
sion that pertains, or is expected to
pertain, to his or her direct testimony
and that would be required to be pro-
duced pursuant to the Jencks Act, 18
U.S.C. 3500. Such production shall be
made at a time and place fixed by the
hearing officer and shall be made avail-
able to any party, provided, however,
that the production shall be made
under conditions intended to preserve
the items to be inspected or copied.

and discipli-
Production of

166



Securities and Exchange Commission

(b) Failure to produce—harmless error.
In the event that a statement required
to be made available for inspection and
copying by a respondent is not turned
over by the Division of Enforcement,
no rehearing or redecision of a pro-
ceeding already heard or decided shall
be required unless the respondent es-
tablishes that the failure to turn over
the statement was not harmless error.

§201.232 Subpoenas.

(a) Availability; procedure. In connec-
tion with any hearing ordered by the
Commission, a party may request the
issuance of subpoenas requiring the at-
tendance and testimony of witnesses at
the designated time and place of hear-
ing, and subpoenas requiring the pro-
duction of documentary or other tan-
gible evidence returnable at any des-
ignated time or place. Unless made on
the record at a hearing, requests for
issuance of a subpoena shall be made in
writing and served on each party pur-
suant to §201.150. A person whose re-
quest for a subpoena has been denied or
modified may not request that any
other person issue the subpoena.

(1) Unavailability of hearing officer. In
the event that the hearing officer as-
signed to a proceeding is unavailable,
the party seeking issuance of the sub-
poena may seek its issuance from the
first available of the following persons:
The Chief Administrative Law Judge,
the law judge most senior in service as
a law judge, the duty officer, any other
member of the Commission, or any
other person designated by the Com-
mission to issue subpoenas. Requests
for issuance of a subpoena made to the
Commission, or any member thereof,
must be submitted to the Secretary,
not to an individual Commissioner.

(2) Signing may be delegated. A hearing
officer may authorize issuance of a sub-
poena, and may delegate the manual
signing of the subpoena to any other
person authorized to issue subpoenas.

(b) Standards for issuance. Where it
appears to the person asked to issue
the subpoena that the subpoena sought
may be unreasonable, oppressive, ex-
cessive in scope, or unduly burden-
some, he or she may, in his or her dis-
cretion, as a condition precedent to the
issuance of the subpoena, require the
person seeking the subpoena to show
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the general relevance and reasonable
scope of the testimony or other evi-
dence sought. If after consideration of
all the circumstances, the person re-
quested to issue the subpoena deter-
mines that the subpoena or any of its
terms is unreasonable, oppressive, ex-
cessive in scope, or unduly burden-
some, he or she may refuse to issue the
subpoena, or issue it only upon such
conditions as fairness requires. In mak-
ing the foregoing determination, the
person issuing the subpoena may in-
quire of the other participants whether
they will stipulate to the facts sought
to be proved.

(c) Service. Service shall be made pur-
suant to the provisions of §201.150 (b)
through (d). The provisions of this
paragraph (c) shall apply to the
issuance of subpoenas for purposes of
investigations, as required by 17 CFR
203.8, as well as hearings.

(d) Tender of fees required. When a
subpoena compelling the attendance of
a person at a hearing or deposition is
issued at the instance of anyone other
than an officer or agency of the United
States, service is valid only if the sub-
poena is accompanied by a tender to
the subpoenaed person of the fees for
one day’s attendance and mileage spec-
ified by paragraph (f) of this section.

(e) Application to quash or modify. (1)
Procedure. Any person to whom a sub-
poena is directed or who is an owner,
creator or the subject of the documents
that are to be produced pursuant to a
subpoena may, prior to the time speci-
fied therein for compliance, but in no
event more than 15 days after the date
of service of such subpoena, request
that the subpoena be quashed or modi-
fied. Such request shall be made by ap-
plication filed with the Secretary and
served on all parties pursuant to
§201.150. The party on whose behalf the
subpoena was issued may, within five
days of service of the application, file
an opposition to the application. If a
hearing officer has been assigned to the
proceeding, the application to quash
shall be directed to that hearing officer
for consideration, even if the subpoena
was issued by another person.

(2) Standards governing application to
quash or modify. If compliance with the
subpoena would be unreasonable, op-
pressive or unduly burdensome, the
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