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Commission will use in ruling on those
applications.

[54 FR 53051, Dec. 27, 1989]

§201.32 When the Act applies.

The Act applies to adversary adju-
dications described in §201.33 pending
or commenced before the Commission
on or after August 5, 1985. It also ap-
plies to any adversary adjudication
commenced on or after October 1, 1984,
and finally disposed of before August 5,
1985, provided that an application for
fees and expenses, as described in these
rules, has been filed with the Commis-
sion within 30 days after August 5, 1985.
Proceedings which have been substan-
tially concluded are not deemed pend-
ing under these rules although offi-
cially pending for purposes such as con-
cluding remedial actions found in Com-
mission orders or private undertakings.

[54 FR 53051, Dec. 27, 1989]

§201.33 Proceedings covered.

(a) The Act applies to adversary adju-
dications conducted by the Commis-
sion. These are on the record adjudica-
tions under 5 U.S.C. 554 in which the
position of an Office or Division of the
Commission as a party, not including
amicus participation, is presented by an
attorney or other representative who
enters an appearance and participates
in the proceeding. See appendix, 17 CFR
201.60.

(b) The fact that the Commission has
not identified a type of proceeding as
an adversary adjudication shall not
preclude the filing of an application by
a party who believes the proceeding is
covered by the Act; whether the pro-
ceeding is covered will then be an issue
for resolution in proceedings on the ap-
plication.

(c) If a proceeding includes both mat-
ters covered by the Act and matters
specifically excluded from coverage,
any award made will include only fees
and expenses related to covered issues.

[47 FR 610, Jan. 6, 1982, as amended at 54 FR
53051, Dec. 27, 1989]

§201.34 Eligibility of applicants.

(a) To be eligible for an award of at-
torney fees and other expenses under
the Act, the applicant must be a party
to the adversary adjudication for which

§201.34

it seeks it seeks an award. The term
party is defined in 5 U.S.C. 551(3). The
applicant must show that it meets all
conditions of eligibility set out in this
subpart.

(b) The types of eligible applicants
are as follows:

(1) An individual with a net worth of
not more than $2 million;

(2) The sole owner of an unincor-
porated business who has a net worth
of not more than $7 million, including
both personal and business interests,
and not more than 500 employees;

(3) A charitable or other tax-exempt
organization described in section
501(c)(3) of the Internal Revenue Code
(26 U.S.C. 501(c)(3)) with not more than
500 employees;

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a))
with more than 500 employees; and

(5) Any other partnership, corpora-
tion, association, unit of local govern-
ment, or public or private organization
with a new worth of not more than $7
million and not more than 500 employ-
ees.

(c) For the purpose of eligibility, the
net worth and number of employees of
an applicant shall be determined as of
the date the proceeding was initiated.

(d) An applicant who owns an unin-
corporated business will be considered
as an individual rather than a sole
owner of an unincorporated business if
the issues on which the applicant pre-
vails are related primarily to personal
interests rather than to business inter-
ests.

(e) The employees of an applicant in-
clude all persons who regularly per-
form services for remuneration for the
applicant, under the applicant’s direc-
tion and control. Part-time employees
shall be included on a proportional
basis.

(f) The net worth and number of em-
ployees of the applicant and all of its
affiliates shall be aggregated to deter-
mine eligibility. Any individual, cor-
poration or other entity that directly
or indirectly controls or owns a major-
ity of the voting shares or other inter-
est of the applicant, or any corporation
or entity of which the applicant di-
rectly or indirectly owns or controls a
majority of the voting shares or other
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