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determine whether a permanent cease-
and-desist order should be imposed 
shall also be filed with the application. 

(c) With whom filed. The application 
shall be filed with the Secretary or, if 
the Secretary is unavailable, with the 
duty officer. In no event shall an appli-
cation be filed with an administrative 
law judge. 

(d) Record of proceedings. Hearings, in-
cluding ex parte presentations made by 
the Division of Enforcement pursuant 
to § 201.513, shall be recorded or tran-
scribed pursuant to § 201.302.

§ 201.511 Temporary cease-and-desist 
orders: Notice; procedures for hear-
ing. 

(a) Notice: how given. Notice of an ap-
plication for a temporary cease-and-de-
sist order shall be made by serving a 
notice of hearing and order to show 
cause pursuant to § 201.141(b) or, where 
timely service of a notice of hearing 
pursuant to § 201.141(b) is not prac-
ticable, by any other means reasonably 
calculated to give actual notice that a 
hearing will be held, including tele-
phonic notification of the general sub-
ject matter, time, and place of the 
hearing. If an application is made ex 
parte, pursuant to § 201.513, no notice to 
a respondent need be given prior to the 
Commission’s consideration of the ap-
plication. 

(b) Hearing before the Commission. Ex-
cept as provided in paragraph (d) of 
this section, hearings on an application 
for a temporary cease-and-desist order 
shall be held before the Commission. 

(c) Presiding officer: designation. The 
Chairman shall preside or designate a 
Commissioner to preside at the hear-
ing. If the Chairman is absent or un-
available at the time of hearing and no 
other Commissioner has been des-
ignated to preside, the duty officer on 
the day the hearing begins shall pre-
side or designate another Commis-
sioner to preside. 

(d) Procedure at hearing. (1) The pre-
siding officer shall have all those pow-
ers of a hearing officer set forth in 
§ 201.111 and shall rule on the admissi-
bility of evidence and other procedural 
matters, including, but not limited to 
whether oral testimony will be heard; 
the time allowed each party for the 
submission of evidence or argument; 

and whether post-hearing submission 
of briefs, proposed findings of fact and 
conclusions of law will be permitted 
and if so, the procedures for submis-
sion; provided, however, that the per-
son presiding may consult with other 
Commissioners participating in the 
hearing on these or any other question 
of procedure. 

(2) Each Commissioner present at the 
hearing shall be afforded a reasonable 
opportunity to ask questions of wit-
nesses, if any, or of counsel. 

(3) A party or witness may partici-
pate by telephone. Alternative means 
of remote access, including a video 
link, shall be permitted in the Commis-
sion’s discretion. Factors the Commis-
sion may consider in determining 
whether to permit alternative means of 
remote access include, but are not lim-
ited to, whether allowing an alter-
native means of access will delay the 
hearing, whether the alternative means 
is reliable, and whether the party pro-
posing its use has made arrangements 
to pay for its cost. 

(4) After a hearing has begun, the 
Commission may, on its own motion, 
or the motion of a party, assign a hear-
ing officer to preside at the taking of 
oral testimony or other evidence and 
to certify the record of such testimony 
or other evidence to the Commission 
within a fixed period of time. No rec-
ommended or initial decision shall be 
made by such a hearing officer.

§ 201.512 Temporary cease-and-desist 
orders: Issuance after notice and 
opportunity for hearing. 

(a) Basis for issuance. A temporary 
cease-and-desist order shall be issued 
only if the Commission determines 
that the alleged violation or threat-
ened violation specified in an order in-
stituting proceedings whether to enter 
a permanent cease-and-desist order 
pursuant to Securities Act Section 
8A(a), 15 U.S.C. 77h–1(a), Exchange Act 
Section 21C(a), 15 U.S.C. 78u–3(a), In-
vestment Company Act Section 9(f)(1), 
15 U.S.C. 80a–9(f)(1), or Investment Ad-
visers Act Section 203(k)(1), 15 U.S.C. 
80b–3(k)(1), or the continuation thereof,
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