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(3) The terms of any repayment
schedules, if applicable.

(k) Finality of agency action. Unless
the Commission on its own initiative
orders review of a decision by a hearing
official pursuant to 17 CFR 201.431(c), a
decision by a hearing official shall be-
come the final decision of the Commis-
sion for the purpose of judicial review
under the Administrative Procedure
Act.

() Failure to appear. In the absence of
good cause shown, a debtor who fails to
appear at a scheduled hearing will be
deemed as not having timely filed a re-
quest for a hearing.

§204.65 Wage garnishment order.

(@) Unless the Commission receives
information that the Commission be-
lieves justifies a delay or cancellation
of the withholding order, the Commis-
sion will send, by first class mail, a
withholding order to the debtor’s em-
ployer within 30 days after the debtor
fails to make a timely request for a
hearing (i.e., within 15 business days
after the mailing of the notice of the
Commission’s intent to seek garnish-
ment) or, if a timely request for a hear-
ing is made by the debtor, within 30
days after a decision to issue a with-
holding order becomes final.

(b) The withholding order sent to the
employer will be in the form prescribed
by the Secretary of the Treasury, on
the Commission’s letterhead, and
signed by the Chairperson or his or her
delegatee. The order will contain the
information necessary for the employer
to comply with the withholding order.
This information includes the debtor’s
name, address, and social security
number, as well as instructions for
withholding and information as to
where payments should be sent.

(c) The Commission will keep a copy
of the certificate of service indicating
the date of mailing of the order.

(d) Certification by employer. Along
with the withholding order, the Com-
mission will send to the employer a
certification in a form prescribed by
the Secretary of the Treasury. The em-
ployer shall complete and return the
certification to the Commission within
the time frame prescribed in the in-
structions to the form. The certifi-
cation will address matters such as in-

17 CFR Ch. Il (4-1-03 Edition)

formation about the debtor’s employ-
ment status and disposable pay avail-
able for withholding.

(e) Amounts withheld. (1) After receipt
of the garnishment order issued under
this section, the employer shall deduct
from all disposable pay paid to the ap-
plicable debtor during each pay period
the amount of garnishment described
in paragraph (e)(2) of this section.

(2) Subject to the provisions of para-
graphs (e)(3) and (e)(4) of this section,
the amount of garnishment shall be the
lesser of:

(i) The amount indicated on the gar-
nishment order up to 15% of the debt-
or’s disposable pay; or

(ii) The amount set forth in 15 U.S.C.
1673(a)(2) (Restriction on Garnish-
ment). The amount set forth at U.S.C.
1673(a)(2) is the amount by which the
debtor’s disposable pay exceeds an
amount equivalent to thirty times the
minimum wage See 29 CFR 870.10.

(3) When a debtor’s pay is subject to
withholding orders with priority, the
following shall apply:

(i) Unless otherwise provided by Fed-
eral law, withholding orders issued
under this section shall be paid in the
amounts set forth under paragraph
(e)(2) of this section and shall have pri-
ority over other withholding orders
which are served later in time. How-
ever, withholding orders for family
support shall have priority over with-
holding orders issued under this sec-
tion.

(ii) If amounts are being withheld
from a debtor’s pay pursuant to a with-
holding order served on an employer
before a withholding order issued pur-
suant to this section, or if a with-
holding order for family support is
served on an employer at any time, the
amounts withheld pursuant to the
withholding order issued under this
section shall be the lesser of:

(A) The amount calculated under
paragraph (e)(2) of this section; or

(B) An amount equal to 25% of the
debtor’s disposable pay less the
amount(s) withheld under the with-
holding order(s) with priority.

(iii) If a debtor owes more than one
debt to the Commission, the Commis-
sion may issue multiple withholding
orders. The total amount garnished
from the debtor’s pay for such orders
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will not exceed the amount set forth in
paragraph (e)(2) of this section.

(4) An amount greater than that set
forth in paragraphs (e)(2) and (e)(3) of
this section may be withheld upon the
written consent of the debtor.

(5) The employer shall promptly pay
to the Commission all amounts with-
held in accordance with the with-
holding order issued pursuant to this
section.

(6) An employer shall not be required
to vary its normal pay and disburse-
ment cycles in order to comply with
the withholding order.

(7) Any assignment or allotment by
the employee of the employee’s earn-
ings shall be void to the extent it inter-
feres with or prohibits execution of the
withholding order under this section,
except for any assignment or allotment
made pursuant to a family support
judgment or order.

(8) The employer shall withhold the
appropriate amount from the debtor’s
wages for each pay period until the em-
ployer receives notification from the
Commission to discontinue wage with-
holding. The garnishment order shall
indicate a reasonable period of time
within which the employer is required
to commence wage withholding.

(f) Exclusions from garnishment. The
Commission will not garnish the wages
of a debtor it knows has been involun-
tarily separated from employment
until the debtor has been reemployed
continuously for at least 12 months.
The debtor has the burden of informing
the Commission of the circumstances
surrounding an involuntary separation
from employment.

(g) Financial hardship. (1) A debtor
whose wages are subject to a wage
withholding order under this section,
may, at any time, request a review by
the Commission of the amount gar-
nished, based on materially changed
circumstances such as disability, di-
vorce, or catastrophic illness which re-
sult in financial hardship.

(2) A debtor requesting a review
under this section shall submit the
basis for claiming that the current
amount of garnishment results in a fi-
nancial hardship to the debtor, along
with supporting documentation.

(3) If a financial hardship is found,
the Commission will downwardly ad-
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just, by an amount and for a period of
time agreeable to the Commission, the
amount garnished to reflect the debt-
or’s financial condition. The Commis-
sion will notify the employer of any ad-
justments to the amounts to be with-
held.

(h) Ending garnishment. (2) Once the
Commission has fully recovered the
amounts owed by the debtor, including
interest, penalties, and administrative
costs consistent with the Federal
Claims Collection Standards (31 CFR
901.9), the Commission will send the
debtor’s employer notification to dis-
continue wage withholding.

(2) At least annually, the Commis-
sion will review its debtors’ accounts
to ensure that garnishment has been
terminated for accounts that have been
paid in full.

(i) Actions prohibited by the employer.
The Debt Collection Act prohibits an
employer from discharging, refusing to
employ, or taking disciplinary action
against the debtor due to the issuance
of a withholding order under this sec-
tion (31 U.S.C. 3720D(e)).

() Refunds. (1) If a hearing official
determines that a debt is not legally
due and owing to the United States,
the Commission shall promptly refund
any amount collected by means of ad-
ministrative wage garnishment.

(2) Unless required by Federal law or
contract, refunds under this section
shall not bear interest.

(k) Right of action. The Commission
may sue any employer for any amount
that the employer fails to withhold
from wages owed and payable to an em-
ployee in accordance with this section.
However, a suit will not be filed before
the termination of the collection ac-
tion involving a particular debtor, un-
less earlier filing is necessary to avoid
expiration of any applicable statute of
limitations. For purposes of this sec-
tion, ““termination of the collection ac-
tion” occurs when the agency has ter-
minated collection action in accord-
ance with the Federal Claims Collec-
tion Standards (31 CFR 903.1-903.5) or
other applicable standards. In any
event, termination of the collection ac-
tion will have been deemed to occur if
the Commission has not received any
payments to satisfy the debt from the
particular debtor whose wages were
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subject to garnishment, in whole or in
part, for a period of one (1) year.

Subpart E—Miscellaneous: Credit
Bureau Reporting, Collection
Services

AUTHORITY: 31 U.S.C. 3701, 3711, 3718.

SOURCE: 58 FR 64373, Dec. 7, 1993, unless
otherwise noted.

§204.75 Collection services.

Section 13 of the Debt Collection Act
(31 U.S.C. 3718) authorizes agencies to
enter into contracts for collection serv-
ices to recover debts owed the United
States. The Act requires that certain
provisions be contained in such con-
tracts, including:

(a) The agency retains the authority
to resolve a dispute, including the au-
thority to terminate a collection ac-
tion or refer the matter to the Attor-
ney General for civil remedies; and

(b) The contractor is subject to the
Privacy Act of 1974, as it applies to pri-
vate contractors, as well as subject to
State and Federal laws governing debt
collection practices.

§204.76 Use of credit bureau or con-
sumer reporting agencies.

(a) The Commission may report de-
linquent debts to consumer reporting
agencies (See 31 U.S.C. 3701(a)(3), 3711).
Sixty days prior to release of informa-
tion to a consumer reporting agency,
the debtor shall be notified, in writing,
of the intent to disclose the existence
of the debt to a consumer reporting
agency. Such notice of intent may be a
separate correspondence or included in
correspondence demanding direct pay-
ment. The notice shall be in conform-
ance with 31 U.S.C. 3711(e) and the Fed-
eral Claims Collection Standards. The
Commission shall provide, in this no-
tice, the debtor with:

(1) An opportunity to inspect and
copy agency records pertaining to the
debt;

(2) An opportunity for an administra-
tive review of the legal enforceability
or past due status of the debt;

(3) An opportunity to enter into a re-
payment agreement on terms satisfac-
tory to the Commission to prevent the
Commission from reporting the debt as
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overdue to consumer reporting agen-
cies, and provide deadlines and method
for requesting this relief;

(4) An explanation of the rate of in-
terest that will accrue on the debt,
that all costs incurred to collect the
debt will be charged to the debtor, the
authority for assessing these costs, and
the manner in which the Commission
will calculate the amount of these cost;

(5) An explanation that the Commis-
sion will report the debt to the con-
sumer reporting agencies to the det-
riment of the debtor’s credit rating;
and

(6) A description of the collection ac-
tions that the agency may take in the
future if those presently proposed ac-
tions do not result in repayment of the
loan obligation, including the filing of
a lawsuit against the borrower by the
agency and assignment of the debt for
collection by offset against Federal in-
come tax refunds or the filing of a law-
suit against the debtor by the Federal
Government.

(b) The information that may be dis-
closed to the consumer reporting agen-
cy is limited to:

(1) The debtor’s name, address, social
security number or taxpayer identi-
fication number, and any other infor-
mation necessary to establish the iden-
tity of the individual;

(2) The amount, status, and history
of the claim; and

(3) The Commission program or ac-
tivity under which the claim arose.

[58 FR 64373, Dec. 7, 1993, as amended at 66
FR 54135, Oct. 26, 2001]

§204.77 Referrals to collection agen-
cies.

(a) The Commission has authority to
contract for collection services to re-
cover delinquent debts in accordance
with 31 U.S.C. 3718(a) and the Federal
Claims Collection Standards (31 CFR
901.5).

(b) The Commission will use private
collection agencies where it determines
that their use is in the best interest of
the Government. Where the Commis-
sion determines that there is a need to
contract for collection services, the
contract will provide that:

(1) The authority to resolve disputes,
compromise claims, suspend or termi-
nate collection action, or refer the
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