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balance sheet arrangements need not repeat 
information provided in the footnotes to the 
financial statements, provided that such dis-
cussion clearly cross-references to specific 
information in the relevant footnotes and in-
tegrates the substance of the footnotes into 
such discussion in a manner designed to in-
form readers of the significance of the infor-
mation that is not included within the body 
of such discussion. 

(d) Safe harbor. (1) The safe harbor provided 
in section 27A of the Securities Act of 1933 
(15 U.S.C. 77z–2) and section 21E of the Secu-
rities Exchange Act of 1934 (15 U.S.C. 78u–5) 
(‘‘statutory safe harbors’’) shall apply to for-
ward-looking information provided pursuant 
to paragraph (c) of this Item, provided that 
the disclosure is made by: an issuer; a person 
acting on behalf of the issuer; an outside re-
viewer retained by the issuer making a 
statement on behalf of the issuer; or an un-
derwriter, with respect to information pro-
vided by the issuer or information derived 
from information provided by the issuer. 

(2) For purposes of paragraph (d) of this 
Item only: 

(i) All information required by paragraph 
(c) of this Item is deemed to be a ‘‘forward 
looking statement’’ as that term is defined 
in the statutory safe harbors, except for his-
torical facts. 

(ii) With respect to paragraph (c) of this 
Item, the meaningful cautionary statements 
element of the statutory safe harbors will be 
satisfied if a small business issuer satisfies 
all requirements of that same paragraph (c) 
of this Item.

§ 228.304 (Item 304) Changes In and 
Disagreements With Accountants on 
Accounting and Financial Disclo-
sure. 

(a)(1) If, during the small business 
issuer’s two most recent fiscal years or 
any later interim period, the principal 
independent accountant or a signifi-
cant subsidiary’s independent account-
ant on whom the principal accountant 
expressed reliance in its report, re-
signed (or declined to stand for re-elec-
tion) or was dismissed, then the small 
business issuer shall state: 

(i) Whether the former accountant 
resigned, declined to stand for re-elec-
tion or was dismissed and the date; 

(ii) Whether the principal account-
ant’s report on the financial state-
ments for either of the past two years 
contained an adverse opinion or dis-
claimer of opinion, or was modified as 
to uncertainty, audit scope, or ac-
counting principles, and also describe 
the nature of each such adverse opin-

ion, disclaimer of opinion or modifica-
tion; 

(iii) Whether the decision to change 
accountants was recommended or ap-
proved by the board of directors or an 
audit or similar committee of the 
board of directors; and 

(iv)(A) Whether there were any dis-
agreements with the former account-
ant, whether or not resolved, on any 
matter of accounting principles or 
practices, financial statement disclo-
sure, or auditing scope or procedure, 
which, if not resolved to the former ac-
countant’s satisfaction, would have 
caused it to make reference to the sub-
ject matter of the disagreement(s) in 
connection with its report; or 

(B) The following information only if 
applicable. Indicate whether the 
former accountant advised the small 
business issuer that: 

(1) internal controls necessary to de-
velop reliable financial statements did 
not exist; or 

(2) information has come to the at-
tention of the former accountant which 
made the accountant unwilling to rely 
on management’s representations, or 
unwilling to be associated with the fi-
nancial statements prepared by man-
agement; or 

(3) the scope of the audit should be 
expanded significantly, or information 
has come to the accountant’s attention 
that the accountant has concluded 
will, or if further investigated might, 
materially impact the fairness or reli-
ability of a previously issued audit re-
port or the underlying financial state-
ments, or the financial statements 
issued or to be issued covering the fis-
cal period(s) subsequent to the date of 
the most recent audited financial 
statements (including information that 
might preclude the issuance of an un-
qualified audit report), and the issue 
was not resolved to the accountant’s 
satisfaction prior to its resignation or 
dismissal; and 

(C) The subject matter of each such 
disagreement or event identified in re-
sponse to paragraph (a)(1)(iv) of this 
Item; 

(D) Whether any committee of the 
board of directors, or the board of di-
rectors, discussed the subject matter of 
the disagreement with the former ac-
countant; and
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(E) Whether the small business issuer 
has authorized the former accountant 
to respond fully to the inquiries of the 
successor accountant concerning the 
subject matter of each of such dis-
agreements or events and, if not, de-
scribe the nature of and reason for any 
limitation. 

(2) If during the period specified in 
paragraph (a)(1) of this Item, a new ac-
countant has been engaged as either 
the principal accountant to audit the 
issuer’s financial statements or as the 
auditor of a significant subsidiary and 
on whom the principal accountant is 
expected to express reliance in its re-
port, identify the new accountant and 
the engagement date. Additionally, if 
the issuer (or someone on its behalf) 
consulted the new accountant regard-
ing: 

(i) The application of accounting 
principles to a specific completed or 
contemplated transaction, or the type 
of audit opinion that might be rendered 
on the small business issuer’s financial 
statements and either written or oral 
advice was provided that was an impor-
tant factor considered by the small 
business issuer in reaching a decision 
as to the accounting, auditing or finan-
cial reporting issue; or 

(ii) Any matter that was the subject 
of a disagreement or event identified in 
response to paragraph (a)(1)(iv) of this 
Item, then the small business issuer 
shall: 

(A) Identify the issues that were the 
subjects of those consultations; 

(B) Briefly describe the views of the 
new accountant given to the small 
business issuer and, if written views 
were received by the small business 
issuer, file them as an exhibit to the 
report or registration statement; 

(C) State whether the former ac-
countant was consulted by the small 
business issuer regarding any such 
issues, and if so, describe the former 
accountant’s views; and 

(D) Request the new accountant to 
review the disclosure required by this 
Item before it is filed with the Com-
mission and provide the new account-
ant the opportunity to furnish the 
small business issuer with a letter ad-
dressed to the Commission containing 
any new information, clarification of 
the small business issuer’s expression 

of its views, or the respects in which it 
does not agree with the statements 
made in response to this Item. Any 
such letter shall be filed as an exhibit 
to the report or registration statement 
containing the disclosure required by 
this Item. 

(3) The small business issuer shall 
provide the former accountant with a 
copy of the disclosures it is making in 
response to this Item no later than the 
day that the disclosures are filed with 
the Commission. The small business 
issuer shall request the former ac-
countant to furnish a letter addressed 
to the Commission stating whether it 
agrees with the statements made by 
the issuer and, if not, stating the re-
spects in which it does not agree. The 
small business issuer shall file the let-
ter as an exhibit to the report or reg-
istration statement containing this 
disclosure. If the letter is unavailable 
at the time of filing, the small business 
issuer shall request the former ac-
countant to provide the letter so that 
it can be filed with the Commission 
within ten business days after the fil-
ing of the report or registration state-
ment. Notwithstanding the ten busi-
ness day period, the letter shall be filed 
within two business days of receipt. 
The former accountant may provide an 
interim letter highlighting specific 
areas of concern and indicating that a 
more detailed letter will be forth-
coming within the ten business day pe-
riod noted above. The interim letter, if 
any, shall be filed with the report or 
registration statement or by amend-
ment within two business days of re-
ceipt. 

(b) If the conditions in paragraphs 
(b)(1) through (b)(3) of this Item exist, 
the small business issuer shall describe 
the nature of the disagreement or 
event and the effect on the financial 
statements if the method had been fol-
lowed which the former accountants 
apparently would have concluded was 
required (unless that method ceases to 
be generally accepted because of au-
thoritative standards or interpreta-
tions issued after the disagreement or 
event): 

(1) In connection with a change in ac-
countants subject to paragraph (a) of 
this Item, there was any disagreement
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or event as described in paragraph 
(a)(1)(iv) of this Item; 

(2) During the fiscal year in which 
the change in accountants took place 
or during the later fiscal year, there 
have been any transactions or events 
similar to those involved in such dis-
agreement or event; and 

(3) Such transactions or events were 
material and were accounted for or dis-
closed in a manner different from that 
which the former accountants appar-
ently would have concluded was re-
quired.

Instructions to Item 304: 1. The disclosure 
called for by paragraph (a) of this Item need 
not be provided if it has been previously re-
ported as that term is defined in Rule 12b–2 
under the Exchange Act (§ 240.12b–2); the dis-
closure called for by paragraph (a) of this 
Item must be provided, however, notwith-
standing prior disclosure, if required pursu-
ant to Item 9 of Schedule 14A (§ 249.14a–101 et 
seq.). The disclosure called for by paragraph 
(b) of this Item must be furnished, where re-
quired, notwithstanding any prior disclosure 
about accountant changes or disagreements. 

2. When disclosure is required by paragraph 
(a) of this Item in an annual report to secu-
rity holders pursuant to Rule 14a–3 or Rule 
14c–3 (§ 240.14a–3 or 240.14c–3 of this chapter), 
or in a proxy or information statement filed 
pursuant to the requirements of Schedule 
14A (§ 240.14a–101 et seq.) or 14C (§ 240.14c–101 et 
seq.), in lieu of a letter pursuant to para-
graph (a)(2)(ii)(D) or (a)(3) of this Item, be-
fore filing such materials with or furnishing 
such materials to the Commission, the small 
business issuer shall furnish the disclosure 
required by paragraph (a) of this Item to 
each accountant who was engaged during the 
period set forth in paragraph (a) of this Item. 
If any such accountant believes that the 
statements made in response to paragraph 
(a) of this Item are incorrect or incomplete, 
it may present its views in a brief statement, 
ordinarily expected not to exceed 200 words, 
to be included in the annual report or proxy 
or information statement. This statement 
shall be submitted to the small business 
issuer within ten business days of the date 
the accountant receives the small business 
issuer’s disclosure. Further, unless the writ-
ten views of the newly engaged accountant 
required to be filed as an exhibit by para-
graph (a)(2)(ii)(D) of this Item have been pre-
viously filed with the Commission, the small 
business issuer shall file a Form 8–K (17 CFR 
249.308 of this chapter) along with the annual 
report or proxy or information statement for 
the purpose of filing the written views as ex-
hibits. 

3. The information required by this Item 
need not be provided for a company being ac-

quired by the small business issuer if such 
acquiree has not been subject to the filing 
requirements of either section 13(a) or 15(d) 
of the Exchange Act, or, because of section 
12(i) of the Exchange Act, has not furnished 
an annual report to security holders pursu-
ant to Rule 14a–3 or Rule 14c–3 (§ 240.14a–3 or 
240.14c–3 of this chapter) for its latest fiscal 
year. 

4. In determining whether any disagree-
ment or reportable event has occurred, an 
oral communication from the engagement 
partner or another person responsible for 
rendering the accounting firm’s opinion (or 
their designee) will generally suffice as the 
accountant advising the small business 
issuer of a reportable event or as a state-
ment of a disagreement at the ‘‘decision-
making level’’ within the accounting firm 
and require disclosure under this Item.

§ 228.305 [Reserved]

§ 228.306 (Item 306) Audit committee 
report. 

(a) The audit committee must state 
whether: 

(1) The audit committee has reviewed 
and discussed the audited financial 
statements with management; 

(2) The audit committee has dis-
cussed with the independent auditors 
the matters required to be discussed by 
SAS 61, as may be modified or supple-
mented; 

(3) The audit committee has received 
the written disclosures and the letter 
from the independent accountants re-
quired by Independence Standards 
Board Standard No. 1 (Independence 
Standards Board Standard No. 1, Inde-
pendence Discussions with Audit Commit-
tees), as may be modified or supple-
mented, and has discussed with the 
independent accountant the inde-
pendent accountant’s independence; 
and 

(4) Based on the review and discus-
sions referred to in paragraphs (a)(1) 
through (a)(3) of this Item, the audit 
committee recommended to the Board 
of Directors that the audited financial 
statements be included in the com-
pany’s Annual Report on Form 10–KSB 
(17 CFR 249.310b) for the last fiscal year 
for filing with the Commission. 

(b) The name of each member of the 
company’s audit committee (or, in the 
absence of an audit committee, the
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