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board committee performing equiva-
lent functions or the entire board of di-
rectors) must appear below the disclo-
sure required by this Item. 

(c) The information required by para-
graphs (a) and (b) of this Item shall not 
be deemed to be ‘‘soliciting material,’’ 
or to be ‘‘filed’’ with the Commission 
or subject to Regulation 14A or 14C (17 
CFR 240.14a–1 et seq. or 240.14c–1 et seq.), 
other than as provided in this Item, or 
to the liabilities of section 18 of the Ex-
change Act (15 U.S.C. 78r), except to 
the extent that the company specifi-
cally requests that the information be 
treated as soliciting material or spe-
cifically incorporates it by reference 
into a document filed under the Securi-
ties Act or the Exchange Act. 

(d) The information required by para-
graphs (a) and (b) of this Item need not 
be provided in any filings other than a 
registrant proxy or information state-
ment relating to an annual meeting of 
security holders at which directors are 
to be elected (or special meeting or 
written consents in lieu of such meet-
ing). Such information will not be 
deemed to be incorporated by reference 
into any filing under the Securities Act 
or the Exchange Act, except to the ex-
tent that the registrant specifically in-
corporates it by reference. 

[64 FR 73401, Dec. 30, 1999]

§ 228.307 (Item 307) Controls and pro-
cedures. 

(a) Evaluation of disclosure controls 
and procedures. Disclose the conclu-
sions of the small business issuer’s 
principal executive officer or officers 
and principal financial officer or offi-
cers, or persons performing similar 
functions, about the effectiveness of 
the small business issuer’s disclosure 
controls and procedures (as defined in 
§§ 240.13a–14(c) and 240.15d–14(c) of this 
chapter) based on their evaluation of 
these controls and procedures as of a 
date within 90 days of the filing date of 
the quarterly or annual report that in-
cludes the disclosure required by this 
paragraph. 

(b) Changes in internal controls. Dis-
close whether or not there were signifi-
cant changes in the small business 
issuer’s internal controls or in other 
factors that could significantly affect 
these controls subsequent to the date 

of their evaluation, including any cor-
rective actions with regard to signifi-
cant deficiencies and material weak-
nesses. 

(c) Asset-Backed Issuers. A small busi-
ness issuer that is an Asset-Backed 
Issuer (as defined in Rule 13a–14(g) and 
Rule 15d–14(g) under the Securities Ex-
change Act of 1934 (17 CFR 240.13a–14(g) 
and 17 CFR 240.15d–14(g) of this chap-
ter) is not required to disclose the in-
formation required by this Item. 

[67 FR 57287, Sept. 9, 2002]

§ 228.310 (Item 310) Financial State-
ments.

NOTES: 1. Financial statements of a small 
business issuer, its predecessors or any busi-
nesses to which the small business issuer is 
a successor shall be prepared in accordance 
with generally accepted accounting prin-
ciples in the United States. 

2. Regulation S–X (17 CFR 210.1 through 
210.12) Form and Content of and Require-
ments for Financial Statements shall not 
apply to the preparation of such financial 
statements, except that the report and quali-
fications of the independent accountant shall 
comply with the requirements of Article 2 of 
Regulation S–X (17 CFR 210.2), Item 8.A of 
Form 20–F (17 CFR 249.220f) and Article 3–20 
of Regulation S–X (17 CFR 210.3–20) shall 
apply to financial statements of foreign pri-
vate issuers, the description of accounting 
policies shall comply with Article 4–08(n) of 
Regulation S–X (17 CFR 210.4–08(n)), and 
small business issuers engaged in oil and gas 
producing activities shall follow the finan-
cial accounting and reporting standards 
specified in Article 4–10 of Regulation S–X 
(17 CFR 210.4–10) with respect to such activi-
ties. To the extent that Article 11–01 [17 CFR 
210.11–01] (Pro Forma Presentation Require-
ments) offers enhanced guidelines for the 
preparation, presentation and disclosure of 
pro forma financial information, small busi-
ness issuers may wish to consider these 
items. Financial statements of foreign pri-
vate issuers shall be prepared and presented 
in accordance with the requirements of Item 
18 of Form 20–F except that Item 17 may be 
followed for financial statements included in 
filings other than registration statements 
for offerings of securities unless the only se-
curities being offered are: (a) upon the exer-
cise of outstanding rights granted by the 
issuer of the securities to be offered, if such 
rights are granted by the issuer of the secu-
rities to be offered, if such rights are granted 
on a pro rata basis to all existing securities 
holders of the class of securities to which the 
rights attach and there is no standby under-
writing in the United States or similar ar-
rangement; or (b) pursuant to a dividend or
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interest reinvestment plan; or (c) upon the 
conversion of outstanding convertible securi-
ties or upon the exercise of outstanding 
transferrable warrants issued by the issuer 
of the securities being offered, or by an affil-
iate of such issuer. 

3. Financial statements for a subsidiary of 
a small business issuer that issues securities 
guaranteed by the small business issuer or 
guarantees securities issued by the small 
business issuer must be presented as required 
by Rule 3–10 of Regulation S–X (17 CFR 210.3–
10), except that the periods presented are 
those required by paragraph (a) of this item. 

4. Financial statements for a small busi-
ness issuer’s affiliates whose securities con-
stitute a substantial portion of the collateral 
for any class of securities registered or being 
registered must be presented as required by 
Rule 3–16 of Regulation S–X (17 CFR 210.3–16), 
except that the periods presented are those 
required by paragraph (a) of this item. 

5. The Commission, where consistent with 
the protection of investors, may permit the 
omission of one or more of the financial 
statements or the substitution of appro-
priate statements of comparable character. 
The Commission by informal written notice 
may require the filing of other financial 
statements where necessary or appropriate.

(a) Annual Financial Statements. 
Small business issuers shall file an au-
dited balance sheet as of the end of the 
most recent fiscal year, or as of a date 
within 135 days if the issuers existed 
for a period less than one fiscal year, 
and audited statements of income, cash 
flows and changes in stockholders’ eq-
uity for each of the two fiscal years 
preceding the date of such audited bal-
ance sheet (or such shorter period as 
the registrant has been in business). 

(b) Interim Financial Statements. In-
terim financial statements may be 
unaudited; however, prior to filing, in-
terim financial statements included in 
quarterly reports on Form 10–QSB (17 
CFR 249.308b) must be reviewed by an 
independent public accountant using 
professional standards and procedures 
for conducting such reviews, as estab-
lished by generally accepted auditing 
standards, as may be modified or sup-
plemented by the Commission. If, in 
any filing, the issuer states that in-
terim financial statements have been 
reviewed by an independent public ac-
countant, a report of the accountant 
on the review must be filed with the in-
terim financial statements. Interim fi-
nancial statements shall include a bal-
ance sheet as of the end of the issuer’s 

most recent fiscal quarter and income 
statements and statements of cash 
flows for the interim period up to the 
date of such balance sheet and the 
comparable period of the preceding fis-
cal year.

Instructions to Item 310(b): 1. Where Item 310 is 
applicable to a Form 10–QSB (§ 249.308b) and 
the interim period is more than one quarter, 
income statements must also be provided for 
the most recent interim quarter and the 
comparable quarter of the preceding fiscal 
year. 

2. Interim financial statements must in-
clude all adjustments which in the opinion of 
management are necessary in order to make 
the financial statements not misleading. An 
affirmative statement that the financial 
statements have been so adjusted must be in-
cluded with the interim financial state-
ments.

(1) Condensed Format. Interim finan-
cial statements may be condensed as 
follows: 

(i) Balance sheets should include sep-
arate captions for each balance sheet 
component presented in the annual fi-
nancial statements which represents 
10% or more of total assets. Cash and 
retained earnings should be presented 
regardless of relative significance to 
total assets. Registrants which present 
a classified balance sheet in their an-
nual financial statements should 
present totals for current assets and 
current liabilities. 

(ii) Income statements should in-
clude net sales or gross revenue, each 
cost and expense category presented in 
the annual financial statements which 
exceeds 20% of sales or gross revenues, 
provision for income taxes, discon-
tinued operations, extraordinary items 
and cumulative effects of changes in 
accounting principles or practices. (Fi-
nancial institutions should substitute 
net interest income for sales for pur-
poses of determining items to be dis-
closed.) Dividends per share should be 
presented. 

(iii) Cash flow statements should in-
clude cash flows from operating, in-
vesting and financing activities as well 
as cash at the beginning and end of 
each period and the increase or de-
crease in such balance. 

(iv) Additional line items may be pre-
sented to facilitate the usefulness of
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the interim financial statements in-
cluding their comparability with an-
nual financial statements. 

(2) Disclosure required and additional 
instructions as to Content.—(i) Footnotes. 
Footnote and other disclosures should 
be provided as needed for fair presen-
tation and to ensure that the financial 
statements are not misleading. 

(ii) Material Subsequent Events and 
Contingencies. Disclosure must be pro-
vided of material subsequent events 
and material contingencies notwith-
standing disclosure in the annual fi-
nancial statements. 

(iii) Significant Equity Investees. Sales, 
gross profit, net income (loss) from 
continuing operations and net income 
must be disclosed for equity investees 
which constitute 20% or more of a reg-
istrant’s consolidated assets, equity or 
income from continuing operations. 

(iv) Significant Dispositions and Pur-
chase Business Combinations. If a signifi-
cant disposition or purchase business 
combination has occurred during the 
most recent interim period and the 
transaction required the filing of a 
Form 8–K (§ 249.308 of this chapter), pro 
forma data must be presented which re-
flects revenue, income from continuing 
operations, net income and income per 
share for the current interim period 
and the corresponding interim period 
of the preceding fiscal year as though 
the transaction occurred at the begin-
ning of the periods. 

(v) Material Accounting Changes. Dis-
closure must be provided of the date 
and reasons for any material account-
ing change. The registrant’s inde-
pendent accountant must provide a let-
ter in the first Form 10–QSB (§ 249.308b 
of this chapter) filed subsequent to the 
change indicating whether or not the 
change is to a preferable method. Dis-
closure must be provided of any retro-
active change to prior period financial 
statements, including the effect of any 
such change on income and income per 
share. 

(vi) Development Stage Companies. A 
registrant in the development stage 
must provide cumulative from incep-
tion financial information. 

(c) Financial Statements of Businesses 
Acquired or to be Acquired. (1) If a busi-
ness combination accounted for as a 
‘‘purchase’’ has occurred or is probable, 

or if a business combination accounted 
for as a ‘‘pooling of interest’’ is prob-
able, financial statements of the busi-
ness acquired or to be acquired shall be 
furnished for the periods specified in 
paragraph (c)(3) of this Item. 

(i) The term ‘‘purchase’’ encompasses 
the purchase of an interest in a busi-
ness accounted for by the equity meth-
od. 

(ii) Acquisitions of a group of related 
businesses that are probable or that 
have occurred subsequent to the latest 
fiscal year-end for which audited finan-
cial statements of the issuer have been 
filed shall be treated as if they are a 
single business combination for pur-
poses of this section. The required fi-
nancial statements of related busi-
nesses may be presented on a combined 
basis for any periods they are under 
common control or management. A 
group of businesses are deemed to be 
related if: 

(A) They are under common control 
or management; 

(B) The acquisition of one business is 
conditional on the acquisition of each 
other business; or 

(C) Each acquisition is conditioned 
on a single common event. 

(iii) Annual financial statements re-
quired by this paragraph (c) shall be 
audited. The form and content of the 
financial statements shall be in accord-
ance with paragraphs (a) and (b) of this 
Item. 

(2) The periods for which financial 
statements are to be presented are de-
termined by comparison of the most re-
cent annual financial statements of the 
business acquired or to be acquired and 
the small business issuer’s most recent 
annual financial statements filed at or 
prior to the date of acquisition to 
evaluate each of the following condi-
tions: 

(i) Compare the small business 
issuer’s investments in and advances to 
the acquiree to the total consolidated 
assets of the small business issuer as of 
the end of the most recently completed 
fiscal year. For a proposed business 
combination to be accounted for as a 
pooling of interests, also compare the 
number of common shares exchanged 
or to be exchanged by the small busi-
ness issuer to its total common shares
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outstanding at the date the combina-
tion is initiated. 

(ii) Compare the small business 
issuer’s proportionate share of the 
total assets (after intercompany elimi-
nations) of the acquiree to the total 
consolidated assets of the small busi-
ness issuer as of the end of the most re-
cently completed fiscal year. 

(iii) Compare the small business 
issuer’s equity in the income from con-
tinuing operations before income taxes, 
extraordinary items and cumulative ef-
fect of a change in accounting prin-
ciples of the acquiree to such consoli-
dated income of the small business 
issuer for the most recently completed 
fiscal year.

Computational note to paragraph (c)(2): For 
purposes of making the prescribed income 
test the following guidance should be ap-
plied: If income of the small business issuer 
and its subsidiaries consolidated for the 
most recent fiscal year is at least 10 percent 
lower than the average of the income for the 
last five fiscal years, such average income 
should be substituted for purposes of the 
computation. Any loss years should be omit-
ted for purposes of computing average in-
come.

(3)(i) If none of the conditions speci-
fied in paragraph (c)(2) of this Item ex-
ceeds 20%, financial statements are not 
required. If any of the conditions ex-
ceed 20%, but none exceeds 40%, finan-
cial statements shall be furnished for 
the most recent fiscal year and any in-
terim periods specified in paragraph (b) 
of this item. If any of the conditions 
exceed 40%, financial statements shall 
be furnished for the two most recent 
fiscal years and any interim periods 
specified in paragraph (b) of this item. 

(ii) The separate audited balance 
sheet of the acquired business is not re-
quired when the small business issuer’s 
most recent audited balance sheet filed 
is for a date after the acquisition was 
consummated. 

(iii) If the aggregate impact of indi-
vidually insignificant businesses ac-
quired since the date of the most re-
cent audited balance sheet filed for the 
registrant exceeds 50%, financial state-
ments covering at least the substantial 
majority of the businesses acquired 
shall be furnished. Such financial 
statements shall be for the most recent 
fiscal year and any interim periods 
specified in paragraph (b) of this Item. 

(iv) Registration statements not sub-
ject to the provisions of § 230.419 of this 
chapter (Regulation C) and proxy 
statements need not include separate 
financial statements of the acquired or 
to be acquired business if it does not 
meet or exceed any of the conditions 
specified in paragraph (c)(2) of this 
Item at the 50 percent level, and either: 

(A) The consummation of the acquisi-
tion has not yet occurred; or 

(B) The effective date of the registra-
tion statement, or mailing date in the 
case of a proxy statement, is no more 
than 74 days after consummation of the 
business combination, and the finan-
cial statements have not been filed pre-
viously by the registrant. 

(v) An issuer that omits from its ini-
tial registration statement financial 
statements of a recently consummated 
business combination pursuant to para-
graph (c)(3)(iv) of this section shall fur-
nish those financial statements and 
any pro forma information specified by 
paragraph (d) of this Item under cover 
of Form 8–K (§ 249.308 of this chapter) 
no later than 75 days after consumma-
tion of the acquisition. 

(4) If the small business issuer made 
a significant business acquisition sub-
sequent to the latest fiscal year end 
and filed a report on Form 8–K which 
included audited financial statements 
of such acquired business for the peri-
ods required by paragraph (c)(3) of this 
Item and the pro forma financial infor-
mation required by paragraph (d) of 
this Item, the determination of signifi-
cance may be made by using pro forma 
amounts for the latest fiscal year in 
the report on Form 8–K rather than by 
using the historical amounts of the 
registrant. The tests may not be made 
by ‘‘annualizing’’ data. 

(d) Pro Forma Financial Information. 
(1) Pro forma information showing the 
effects of the acquisition shall be fur-
nished if financial statements of a 
business acquired or to be acquired are 
presented. 

(2) Pro forma statements should be 
condensed, in columnar form showing 
pro forma adjustments and results and 
should include the following: 

(i) If the transaction was con-
summated during the most recent fis-
cal year or subsequent interim period,
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pro forma statements of income re-
flecting the combined operations of the 
entities for the latest fiscal year and 
interim period, if any, or; 

(ii) If consummation of the trans-
action has occurred or is probable after 
the date of the most recent balance 
sheet required by paragraph (a) or (b) 
of this Item, a pro forma balance sheet 
giving effect to the combination as of 
the date of the most recent balance 
sheet. For a purchase, pro forma state-
ments of income reflecting the com-
bined operations of the entities for the 
latest fiscal year and interim period, if 
any, and for a pooling of interests, pro 
forma statements of income for all pe-
riods for which income statements of 
the small business issuer are required. 

(e) Real Estate Operations Acquired or 
to be Acquired. If, during the period for 
which income statements are required, 
the small business issuer has acquired 
one or more properties which in the ag-
gregate are significant, or since the 
date of the latest balance sheet re-
quired by paragraph (a) or (b) of this 
Item, has acquired or proposes to ac-
quire one or more properties which in 
the aggregate are significant, the fol-
lowing shall be furnished with respect 
to such properties: 

(1) Audited income statements (not 
including earnings per unit) for the two 
most recent years, which shall exclude 
items not comparable to the proposed 
future operations of the property such 
as mortgage interest, leasehold rental, 
depreciation, corporate expenses and 
federal and state income taxes; Pro-
vided, however, That such audited 
statements need be presented for only 
the most recent fiscal year if: 

(i) the property is not acquired from 
a related party; 

(ii) material factors considered by 
the small business issuer in assessing 
the property are described with speci-
ficity in the registration statement 
with regard to the property, including 
source of revenue (including, but not 
limited to, competition in the rental 
market, comparative rents, occupancy 
rates) and expenses (including but not 
limited to, utilities, ad valorem tax 
rates, maintenance expenses, capital 
improvements anticipated); and 

(iii) the small business issuer indi-
cates that, after reasonable inquiry, it 

is not aware of any material factors re-
lating to the specific property other 
than those discussed in response to 
paragraph (e)(1)(ii) of this Item that 
would cause the reported financial in-
formation not to be necessarily indic-
ative of future operating results. 

(2) If the property will be operated by 
the small business issuer, a statement 
shall be furnished showing the esti-
mated taxable operating results of the 
small business issuer based on the most 
recent twelve-month period including 
such adjustments as can be factually 
supported. If the property will be ac-
quired subject to a net lease, the esti-
mated taxable operating results shall 
be based on the rent to be paid for the 
first year of the lease. In either case, 
the estimated amount of cash to be 
made available by operations shall be 
shown. Disclosure must be provided of 
the principal assumptions which have 
been made in preparing the statements 
of estimated taxable operating results 
and cash to be made available by oper-
ations. 

(3) If appropriate under the cir-
cumstances, a table should be provided 
which shows, for a limited number of 
years, the estimated cash distribution 
per unit indicating the portion report-
able as taxable income and the portion 
representing a return of capital with 
an explanation of annual variations, if 
any. If taxable net income per unit will 
be greater than the cash available for 
distribution per unit, that fact and ap-
proximate year of occurrence shall be 
stated, if significant. 

(f) Limited Partnerships. (1) Small 
business issuers which are limited part-
nerships must provide the balance 
sheets of the general partners as de-
scribed in paragraphs (f)(2) through 
(f)(4) of this Item. 

(2) Where a general partner is a cor-
poration, the audited balance sheet of 
the corporation as of the end of its 
most recently completed fiscal year 
must be filed. Receivables, other than 
trade receivables, from affiliates of the 
general partner should be deducted 
from shareholders’ equity of the gen-
eral partner. Where an affiliate has 
committed itself to increase or main-
tain the general partner’s capital, the 
audited balance sheet of such affiliate 
must also be presented.
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(3) Where a general partner is a part-
nership, there shall be filed an audited 
balance sheet of such partnership as of 
the end of its most recently completed 
fiscal year. 

(4) Where the general partner is a 
natural person, there shall be filed, as 
supplemental information, a balance 
sheet of such natural person as of a re-
cent date. Such balance sheet need not 
be audited. The assets and liabilities 
should be carried at estimated fair 
market value, with provisions for esti-
mated income taxes on unrealized 
gains. The net worth of such general 
partner(s), based on such balance 
sheet(s), singly or in the aggregate, 
shall be disclosed in the registration 
statement. 

(g) Age of Financial Statements. At the 
date of filing, financial statements in-
cluded in filings other than filings on 
Form 10–KSB must be not less current 
than financial statements which would 
be required in Forms 10–KSB and 10–
QSB if such reports were required to be 
filed. If required financial statements 
are as of a date 135 days or more prior 
to the date a registration statement 
becomes effective or proxy material is 
expected to be mailed, the financial 
statements shall be updated to include 
financial statements for an interim pe-
riod ending within 135 days of the effec-
tive or expected mailing date. Interim 
financial statements should be pre-
pared and presented in accordance with 
paragraph (b) of this Item: 

(1) When the anticipated effective or 
mailing date falls within 45 days after 
the end of the fiscal year, the filing 
may include financial statements only 
as current as the end of the third fiscal 
quarter; Provided, however, That if the 
audited financial statements for the re-
cently completed fiscal year are avail-
able or become available prior to effec-
tiveness or mailing, they must be in-
cluded in the filing; 

(2) If the effective date or anticipated 
mailing date falls after 45 days but 
within 90 days of the end of the small 
business issuer’s fiscal year, the small 
business issuer is not required to pro-
vide the audited financial statements 
for such year end provided that the fol-
lowing conditions are met: 

(i) If the small business issuer is a re-
porting company, all reports due must 
have been filed; 

(ii) For the most recent fiscal year 
for which audited financial statements 
are not yet available, the small busi-
ness issuer reasonably and in good 
faith expects to report income from 
continuing operations before taxes; and 

(iii) For at least one of the two fiscal 
years immediately preceding the most 
recent fiscal year the small business 
issuer reported income from continuing 
operations before taxes. 

[57 FR 36449, Aug. 13, 1992, as amended at 58 
FR 26514, May 4, 1993; 61 FR 54515, Oct. 18, 
1996; 62 FR 6064, Feb. 10, 1997; 64 FR 53909, 
Oct. 5, 1999; 64 FR 73401, Dec. 30, 1999; 65 FR 
51710, Aug. 24, 2000]

§ 228.401 (Item 401) Directors, Execu-
tive Officers, Promoters and Con-
trol Persons. 

(a) Identify directors and executive offi-
cers. (1) List the names and ages of all 
directors and executive officers and all 
persons nominated or chosen to become 
such; 

(2) List the positions and offices that 
each such person held with the small 
business issuer; 

(3) Give the person’s term of office as 
a director and the period during which 
the person has served; 

(4) Briefly describe the person’s busi-
ness experience during the past five 
years; and 

(5) If a director, identify other direc-
torships held in reporting companies 
naming each company. 

(b) Identify Significant Employees. Give 
the information specified in paragraph 
(a) of this Item for each person who is 
not an executive officer but who is ex-
pected by the small business issuer to 
make a significant contribution to the 
business. 

(c) Family relationships. Describe any 
family relationships among directors, 
executive officers, or persons nomi-
nated or chosen by the small business 
issuer to become directors or executive 
officers. 

(d) Involvement in certain legal pro-
ceedings. Describe any of the following 
events that occurred during the past 
five years that are material to an eval-
uation of the ability or integrity of any 
director, person nominated to become a
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