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with U.S. generally accepted account-
ing principles, GAAP refers to U.S. 
generally accepted accounting prin-
ciples for purposes of the application of 
the requirements of this paragraph (e) 
to the disclosure of that measure. 

(4) For purposes of this paragraph (e), 
non-GAAP financial measures exclude: 

(i) Operating and other statistical 
measures; and 

(ii) Ratios or statistical measures 
calculated using exclusively one or 
both of: 

(A) Financial measures calculated in 
accordance with GAAP; and 

(B) Operating measures or other 
measures that are not non-GAAP fi-
nancial measures. 

(5) For purposes of this paragraph (e), 
non-GAAP financial measures exclude 
financial measures required to be dis-
closed by GAAP, Commission rules, or 
a system of regulation of a government 
or governmental authority or self-regu-
latory organization that is applicable 
to the registrant. However, the finan-
cial measure should be presented out-
side of the financial statements unless 
the financial measure is required or ex-
pressly permitted by the standard-set-
ter that is responsible for establishing 
the GAAP used in such financial state-
ments. 

(6) The requirements of paragraph (e) 
of this section shall not apply to a non-
GAAP financial measure included in 
disclosure relating to a proposed busi-
ness combination, the entity resulting 
therefrom or an entity that is a party 
thereto, if the disclosure is contained 
in a communication that is subject to 
§ 230.425 of this chapter, § 240.14a–12 or 
§ 240.14d–2(b)(2) of this chapter or 
§ 229.1015 of this chapter. 

(7) The requirements of paragraph (e) 
of this section shall not apply to in-
vestment companies registered under 
section 8 of the Investment Company 
Act of 1940 (15 U.S.C. 80a–8).

NOTE TO PARAGRAPH (e). A non-GAAP fi-
nancial measure that would otherwise be 
prohibited by paragraph (e)(1)(ii) of this sec-
tion is permitted in a filing of a foreign pri-
vate issuer if: 

1. The non-GAAP financial measure relates 
to the GAAP used in the registrant’s pri-
mary financial statements included in its fil-
ing with the Commission; 

2. The non-GAAP financial measure is re-
quired or expressly permitted by the stand-
ard-setter that is responsible for establishing 

the GAAP used in such financial statements; 
and 

3. The non-GAAP financial measure is in-
cluded in the annual report prepared by the 
registrant for use in the jurisdiction in 
which it is domiciled, incorporated or orga-
nized or for distribution to its security hold-
ers.

[47 FR 11401, Mar. 16, 1982, as amended at 52 
FR 21260, June 5, 1987; 58 FR 14665, Mar. 18, 
1993; 58 FR 62029, Nov. 23, 1993; 60 FR 32824, 
June 23, 1995; 64 FR 61443, Nov. 10, 1999; 68 FR 
4831, Jan. 30, 2003]

Subpart 229.100—Business
§ 229.101 (Item 101) Description of 

business. 
(a) General development of business. 

Describe the general development of 
the business of the registrant, its sub-
sidiaries and any predecessor(s) during 
the past five years, or such shorter pe-
riod as the registrant may have been 
engaged in business. Information shall 
be disclosed for earlier periods if mate-
rial to an understanding of the general 
development of the business. 

(1) In describing developments, infor-
mation shall be given as to matters 
such as the following: the year in 
which the registrant was organized and 
its form of organization; the nature 
and results of any bankruptcy, receiv-
ership or similar proceedings with re-
spect to the registrant or any of its sig-
nificant subsidiaries; the nature and 
results of any other material reclassi-
fication, merger or consolidation of the 
registrant or any of its significant sub-
sidiaries; the acquisition or disposition 
of any material amount of assets oth-
erwise than in the ordinary course of 
business; and any material changes in 
the mode of conducting the business. 

(2) Registrants, (i) filing a registra-
tion statement on Form S–1 (§ 239.11 of 
this chapter) under the Securities Act 
or on Form 10 and Form 10–SB (§ 249.210 
of this chapter) under the Exchange 
Act, (ii) not subject to the reporting re-
quirements of section 13(a) or 15(d) of 
the Exchange Act immediately prior to 
the filing of such registration state-
ment, and (iii) that (including prede-
cessors) have not received revenue 
from operations during each of the 3 
fiscal years immediately prior to the 
filing of registration statement, shall 
provide the following information:
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(A) If the registration statement is 
filed prior to the end of the registrant’s 
second fiscal quarter, a description of 
the registrant’s plan of operation for 
the remainder of the fiscal year; or 

(B) If the registration statement is 
filed subsequent to the end of the reg-
istrant’s second fiscal quarter, a 
descripition of the registrant’s plan of 
operation for the remainder of the fis-
cal year and for the first six months of 
the next fiscal year. If such informa-
tion is not available, the reasons for its 
not being available shall be stated. Dis-
closure relating to any plan shall in-
clude such matters as: 

(1) In the case of a registration state-
ment on Form S–1, a statement in nar-
rative form indicating the registrant’s 
opinion as to the period of time that 
the proceeds from the offering will sat-
isfy cash requirements and whether in 
the next six months it will be nec-
essary to raise additional funds to 
meet the expenditures required for op-
erating the business of the registrant; 
the specific reasons for such opinion 
shall be set forth and categories of ex-
penditures and sources of cash re-
sources shall be identified; however, 
amounts of expenditures and cash re-
sources need not be provided; in addi-
tion, if the narrative statement is 
based on a cash budget, such budget 
shall be furnished to the Commission 
as supplemental information, but not 
as part of the registration statement; 

(2) An explanation of material prod-
uct research and development to be 
performed during the period covered in 
the plan; 

(3) Any anticipated material acquisi-
tion of plant and equipment and the ca-
pacity thereof; 

(4) Any anticipated material changes 
in number of employees in the various 
departments such as research and de-
velopment, production, sales or admin-
istration; and 

(5) Other material areas which may 
be peculiar to the registrant’s business. 

(b) Financial information about seg-
ments. Report for each segment, as de-
fined by generally accepted accounting 
principles, revenues from external cus-
tomers, a measure of profit or loss and 
total assets. A registrant must report 
this information for each of the last 
three fiscal years or for as long as it 

has been in business, whichever period 
is shorter. If the information provided 
in response to this paragraph (b) con-
forms with generally accepted account-
ing principles, a registrant may include 
in its financial statements a cross ref-
erence to this data in lieu of presenting 
duplicative information in the finan-
cial statements; conversely, a reg-
istrant may cross reference to the fi-
nancial statements. 

(1) If a registrant changes the struc-
ture of its internal organization in a 
manner that causes the composition of 
its reportable segments to change, the 
registrant must restate the cor-
responding information for earlier peri-
ods, including interim periods, unless 
it is impracticable to do so. Following 
a change in the composition of its re-
portable segments, a registrant shall 
disclose whether it has restated the 
corresponding items of segment infor-
mation for earlier periods. If it has not 
restated the items from earlier periods, 
the registrant shall disclose in the year 
in which the change occurs segment in-
formation for the current period under 
both the old basis and the new basis of 
segmentation, unless it is impracti-
cable to do so. 

(2) If the registrant includes, or is re-
quired by Article 3 of Regulation S–X 
(17 CFR 210) to include, interim finan-
cial statements, discuss any facts re-
lating to the performance of any of the 
segments during the period which, in 
the opinion of management, indicate 
that the three year segment financial 
data may not be indicative of current 
or future operations of the segment. 
Comparative financial information 
shall be included to the extent nec-
essary to the discussion. 

(c) Narrative description of business. (1) 
Describe the business done and in-
tended to be done by the registrant and 
its subsidiaries, focusing upon the reg-
istrant’s dominant segment or each re-
portable segment about which financial 
information is presented in the finan-
cial statements. To the extent material 
to an understanding of the registrant’s 
business taken as a whole, the descrip-
tion of each such segment shall include 
the information specified in paragraphs 
(c)(1) (i) through (x) of this section. The 
matters specified in paragraphs (c)(1) 
(xi) through (xiii) of this section shall
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be discussed with respect to the reg-
istrant’s business in general; where 
material, the segments to which these 
matters are significant shall be identi-
fied. 

(i) The principal products produced 
and services rendered by the registrant 
in the segment and the principal mar-
kets for, and methods of distribution 
of, the segment’s principal products 
and services. In addition, state for each 
of the last three fiscal years the 
amount or percentage of total revenue 
contributed by any class of similar 
products or services which accounted 
for 10 percent or more of consolidated 
revenue in any of the last three fiscal 
years or 15 percent or more of consoli-
dated revenue, if total revenue did not 
exceed $50,000,000 during any of such 
fiscal years. 

(ii) A description of the status of a 
product or segment (e.g. whether in the 
planning stage, whether prototypes 
exist, the degree to which product de-
sign has progressed or whether further 
engineering is necessary), if there has 
been a public announcement of, or if 
the registrant otherwise has made pub-
lic information about, a new product or 
segment that would require the invest-
ment of a material amount of the as-
sets of the registrant or that otherwise 
is material. This paragraph is not in-
tended to require disclosure of other-
wise nonpublic corporate information 
the disclosure of which would affect ad-
versely the registrant’s competitive po-
sition. 

(iii) The sources and availability of 
raw materials. 

(iv) The importance to the segment 
and the duration and effect of all pat-
ents, trademarks, licenses, franchises 
and concessions held. 

(v) The extent to which the business 
of the segment is or may be seasonal. 

(vi) The practices of the registrant 
and the industry (respective industries) 
relating to working capital items (e.g., 
where the registrant is required to 
carry significant amounts of inventory 
to meet rapid delivery requirements of 
customers or to assure itself of a con-
tinuous allotment of goods from sup-
pliers; where the registrant provides 
rights to return merchandise; or where 
the registrant has provided extended 
payment terms to customers). 

(vii) The dependence of the segment 
upon a single customer, or a few cus-
tomers, the loss of any one or more of 
which would have a material adverse 
effect on the segment. The name of any 
customer and its relationship, if any, 
with the registrant or its subsidiaries 
shall be disclosed if sales to the cus-
tomer by one or more segments are 
made in an aggregate amount equal to 
10 percent or more of the registrant’s 
consolidated revenues and the loss of 
such customer would have a material 
adverse effect on the registrant and its 
subsidiaries taken as a whole. The 
names of other customers may be in-
cluded, unless in the particular case 
the effect of including the names would 
be misleading. For purposes of this 
paragraph, a group of customers under 
common control or customers that are 
affiliates of each other shall be re-
garded as a single customer. 

(viii) The dollar amount of backlog 
orders believed to be firm, as of a re-
cent date and as of a comparable date 
in the preceding fiscal year, together 
with an indication of the portion there-
of not reasonably expected to be filled 
within the current fiscal year, and sea-
sonal or other material aspects of the 
backlog. (There may be included as 
firm orders government orders that are 
firm but not yet funded and contracts 
awarded but not yet signed, provided 
an appropriate statement is added to 
explain the nature of such orders and 
the amount thereof. The portion of or-
ders already included in sales or oper-
ating revenues on the basis of percent-
age of completion or program account-
ing shall be excluded.) 

(ix) A description of any material 
portion of the business that may be 
subject to renegotiation of profits or 
termination of contracts or sub-
contracts at the election of the Gov-
ernment. 

(x) Competitive conditions in the 
business involved including, where ma-
terial, the identity of the particular 
markets in which the registrant com-
petes, an estimate of the number of 
competitors and the registrant’s com-
petitive position, if known or reason-
ably available to the registrant. Sepa-
rate consideration shall be given to the

VerDate Dec<13>2002 11:11 Jun 06, 2003 Jkt 200053 PO 00000 Frm 00384 Fmt 8010 Sfmt 8010 Y:\SGML\200053T.XXX 200053T



385

Securities and Exchange Commission § 229.101

principal products or services or class-
es of products or services of the seg-
ment, if any. Generally, the names of 
competitors need not be disclosed. The 
registrant may include such names, un-
less in the particular case the effect of 
including the names would be mis-
leading. Where, however, the registrant 
knows or has reason to know that one 
or a small number of competitors is 
dominant in the industry it shall be 
identified. The principal methods of 
competition (e.g., price, service, war-
ranty or product performance) shall be 
identified, and positive and negative 
factors pertaining to the competitive 
position of the registrant, to the extent 
that they exist, shall be explained if 
known or reasonably available to the 
registrant. 

(xi) If material, the estimated 
amount spent during each of the last 
three fiscal years on company-spon-
sored research and development activi-
ties determined in accordance with 
generally accepted accounting prin-
ciples. In addition, state, if material, 
the estimated dollar amount spent dur-
ing each of such years on customer-
sponsored research activities relating 
to the development of new products, 
services or techniques or the improve-
ment of existing products, services or 
techniques. 

(xii) Appropriate disclosure also shall 
be made as to the material effects that 
compliance with Federal, State and 
local provisions which have been en-
acted or adopted regulating the dis-
charge of materials into the environ-
ment, or otherwise relating to the pro-
tection of the environment, may have 
upon the capital expenditures, earnings 
and competitive position of the reg-
istrant and its subsidiaries. The reg-
istrant shall disclose any material esti-
mated capital expenditures for envi-
ronmental control facilities for the re-
mainder of its current fiscal year and 
its succeeding fiscal year and for such 
further periods as the registrant may 
deem materials. 

(xiii) The number of persons em-
ployed by the registrant. 

(d) Financial information about geo-
graphic areas. (1) State for each of the 
registrant’s last three fiscal years, or 
for each fiscal year the registrant has 

been engaged in business, whichever 
period is shorter: 

(i) Revenues from external customers 
attributed to: 

(A) The registrant’s country of domi-
cile; 

(B) All foreign countries, in total, 
from which the registrant derives reve-
nues; and 

(C) Any individual foreign country, if 
material. Disclose the basis for attrib-
uting revenues from external cus-
tomers to individual countries. 

(ii) Long-lived assets, other than fi-
nancial instruments, long-term cus-
tomer relationships of a financial insti-
tution, mortgage and other servicing 
rights, deferred policy acquisition 
costs, and deferred tax assets, located 
in: 

(A) The registrant’s country of domi-
cile; 

(B) All foreign countries, in total, in 
which the registrant holds assets; and 

(C) Any individual foreign country, if 
material. 

(2) A registrant shall report the 
amounts based on the financial infor-
mation that it uses to produce the gen-
eral-purpose financial statements. If 
providing the geographic information 
is impracticable, the registrant shall 
disclose that fact. A registrant may 
wish to provide, in addition to the in-
formation required by paragraph (d)(1) 
of this section, subtotals of geographic 
information about groups of countries. 
To the extent that the disclosed infor-
mation conforms with generally ac-
cepted accounting principles, the reg-
istrant may include in its financial 
statements a cross reference to this 
data in lieu of presenting duplicative 
data in its financial statements; con-
versely, a registrant may cross-ref-
erence to the financial statements. 

(3) A registrant shall describe any 
risks attendant to the foreign oper-
ations and any dependence on one or 
more of the registrant’s segments upon 
such foreign operations, unless it 
would be more appropriate to discuss 
this information in connection with 
the description of one or more of the 
registrant’s segments under paragraph 
(c) of this item. 

(4) If the registrant includes, or is re-
quired by Article 3 of Regulation S–X
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(17 CFR 210), to include, interim finan-
cial statements, discuss any facts re-
lating to the information furnished 
under this paragraph (d) that, in the 
opinion of management, indicate that 
the three year financial data for geo-
graphic areas may not be indicative of 
current or future operations. To the ex-
tent necessary to the discussion, in-
clude comparative information. 

(e) Available information. Disclose the 
information in paragraphs (e)(1), (e)(2) 
and (e)(3) of this section in any reg-
istration statement you file under the 
Securities Act (15 U.S.C. 77a et seq.), 
and disclose the information in para-
graphs (e)(3) and (e)(4) of this section if 
you are an accelerated filer (as defined 
in § 240.12b–2 of this chapter) filing an 
annual report on Form 10–K (§ 249.310 of 
this chapter): 

(1) Whether you file reports with the 
Securities and Exchange Commission. 
If you are a reporting company, iden-
tify the reports and other information 
you file with the SEC. 

(2) That the public may read and 
copy any materials you file with the 
SEC at the SEC’s Public Reference 
Room at 450 Fifth Street, NW., Wash-
ington, DC 20549. State that the public 
may obtain information on the oper-
ation of the Public Reference Room by 
calling the SEC at 1–800–SEC–0330. If 
you are an electronic filer, state that 
the SEC maintains an Internet site 
that contains reports, proxy and infor-
mation statements, and other informa-
tion regarding issuers that file elec-
tronically with the SEC and state the 
address of that site (http://www.sec.gov). 

(3) You are encouraged to give your 
Internet address, if available, except 
that if you are an accelerated filer fil-
ing your annual report on Form 10–K, 
you must disclose your Internet ad-
dress, if you have one. 

(4)(i) Whether you make available 
free of charge on or through your 
Internet website, if you have one, your 
annual report on Form 10–K, quarterly 
reports on Form 10–Q (§ 249.308a of this 
chapter), current reports on Form 8–K 
(§ 249.308 of this chapter), and amend-
ments to those reports filed or fur-
nished pursuant to Section 13(a) or 
15(d) of the Exchange Act (15 U.S.C. 
78m(a) or 78o(d)) as soon as reasonably 
practicable after you electronically file 

such material with, or furnish it to, 
the SEC; 

(ii) If you do not make your filings 
available in this manner, the reasons 
you do not do so (including, where ap-
plicable, that you do not have an Inter-
net website); and 

(iii) If you do not make your filings 
available in this manner, whether you 
voluntarily will provide electronic or 
paper copies of your filings free of 
charge upon request. 

(f) Reports to security holders. Disclose 
the following information in any reg-
istration statement you file under the 
Securities Act: 

(1) If the SEC’s proxy rules or regula-
tions, or stock exchange requirements, 
do not require you to send an annual 
report to security holders or to holders 
of American depository receipts, de-
scribe briefly the nature and frequency 
of reports that you will give to secu-
rity holders. Specify whether the re-
ports that you give will contain finan-
cial information that has been exam-
ined and reported on, with an opinion 
expressed ‘‘by’’ an independent public 
or certified public accountant. 

(2) For a foreign private issuer, if the 
report will not contain financial infor-
mation prepared in accordance with 
U.S. generally accepted accounting 
principles, you must state whether the 
report will include a reconciliation of 
this information with U.S. generally 
accepted accounting principles. 

(g) Enforceability of civil liabilities 
against foreign persons. Disclose the fol-
lowing if you are a foreign private 
issuer filing a registration statement 
under the Securities Act: 

(1) Whether or not investors may 
bring actions under the civil liability 
provisions of the U.S. Federal securi-
ties laws against the foreign private 
issuer, any of its officers and directors 
who are residents of a foreign country, 
any underwriters or experts named in 
the registration statement that are 
residents of a foreign country, and 
whether investors may enforce these 
civil liability provisions when the as-
sets of the issuer or these other persons 
are located outside of the United 
States. The disclosure must address 
the following matters: 

(i) The investor’s ability to effect 
service of process within the United
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States on the foreign private issuer or 
any person; 

(ii) The investor’s ability to enforce 
judgments obtained in U.S. courts 
against foreign persons based upon the 
civil liability provisions of the U.S. 
Federal securities laws; 

(iii) The investor’s ability to enforce, 
in an appropriate foreign court, judg-
ments of U.S. courts based upon the 
civil liability provisions of the U.S. 
Federal securities laws; and 

(iv) The investor’s ability to bring an 
original action in an appropriate for-
eign court to enforce liabilities against 
the foreign private issuer or any person 
based upon the U.S. Federal securities 
laws. 

(2) If you provide this disclosure 
based on an opinion of counsel, name 
counsel in the prospectus and file as an 
exhibit to the registration statement a 
signed consent of counsel to the use of 
its name and opinion.

Instructions to Item 101: 1. In determining 
what information about the segments is ma-
terial to an understanding of the registrant’s 
business taken as a whole and therefore re-
quired to be disclosed, pursuant to paragraph 
(c) of this Item, the registrant should take 
into account both quantitative and quali-
tative factors such as the significance of the 
matter to the registrant (e.g., whether a 
matter with a relatively minor impact on 
the registrant’s business is represented by 
management to be important to its future 
profitability), the pervasiveness of the mat-
ter (e.g., whether it affects or may affect nu-
merous items in the segment information), 
and the impact of the matter (e.g., whether 
it distorts the trends reflected in the seg-
ment information). Situations may arise 
when information should be disclosed about 
a segment, althought the information in 
quantitative terms may not appear signifi-
cant to the registrant’s business taken as a 
whole. 

2. Base the determination of whether infor-
mation about segments is required for a par-
ticular year upon an evaluation of inter-
period comparability. For instance, inter-
period comparability would require a reg-
istrant to report segment information in the 
current period even if not material under the 
criteria for reportability of SFAS No. 131 if 
a segment has been significant in the imme-
diately preceding period and the registrant 
expects it to be significant in the future. 

3. The Commission, upon written request 
of the registrant and where consistent with 
the protection of investors, may permit the 
omission of any of the information required 
by this Item or the furnishing in substi-

tution thereof of appropriate information of 
comparable character.

[47 FR 11401, Mar. 16, 1982, as amended at 63 
FR 6381, Feb. 6, 1998; 64 FR 1734, Jan. 12, 1999; 
67 FR 58504, Sept. 16, 2002]

§ 229.102 (Item 102) Description of 
property. 

State briefly the location and general 
character of the principal plants, mines 
and other materially important phys-
ical properties of the registrant and its 
subsidiaries. In addition, identify the 
segment(s), as reported in the financial 
statements, that use the properties de-
scribed. If any such property is not 
held in fee or is held subject to any 
major encumbrance, so state and de-
scribe briefly how held.

Instructions to Item 102: 1. What is required is 
such information as reasonably will inform 
investors as to the suitability, adequacy, 
productive capacity and extent of utilization 
of the facilities by the registrant. Detailed 
descriptions of the physical characteristics 
of individual properties or legal descriptions 
by metes and bounds are not required and 
shall not be given. 

2. In determining whether properties 
should be described, the registrant should 
take into account both quantitative and 
qualitative factors. See Instruction 1 to Item 
101 of Regulation S–K (§ 229.101). 

3. In the case of an extractive enterprise, 
material information shall be given as to 
production, reserves, locations, development 
and the nature of the registrant’s interest. If 
individual properties are of major signifi-
cance to an industry segment: 

A. More detailed information concerning 
these matters shall be furnished; and 

B. Appropriate maps shall be used to dis-
close location data of significant properties 
except in cases for which numerous maps 
would be required. 

4. A. If reserve estimates are referred to in 
the document, the staff of the Office of Engi-
neering, Division of Corporation Finance of 
the Commission, shall be consulted. That Of-
fice may request that a copy of the full re-
port of the engineer or other expert who esti-
mated the reserves be furnished as supple-
mental information and not as part of the 
filing. See Rule 418 of Regulation C (§ 230.418 
of this chapter) and Rule 12b–4 of Regulation 
12B (§ 240.12b–4 of this chapter) with respect 
to the submission to, and return by, the 
Commission of supplemental information. 

B. If the estimates of reserves, or any esti-
mated valuation thereof, are represented as 
being based on estimates prepared or re-
viewed by independent consultants, those 
independent consultants shall be named in 
the document.
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