
417

Securities and Exchange Commission § 229.401

(b) Changes in internal controls. Dis-
close whether or not there were signifi-
cant changes in the registrant’s inter-
nal controls or in other factors that 
could significantly affect these con-
trols subsequent to the date of their 
evaluation, including any corrective 
actions with regard to significant defi-
ciencies and material weaknesses. 

(c) Asset-Backed Issuers. A registrant 
that is an Asset-Backed Issuer (as de-
fined in § 240.13a– 14(g) and § 240.15d–
14(g) of this chapter) is not required to 
disclose the information required by 
this Item. 

[67 FR 57287, Sept. 9, 2002]

Subpart 229.400—Management 
and Certain Security Holders

§ 229.401 (Item 401) Directors, execu-
tive officers, promoters and control 
persons. 

(a) Identification of directors. List the 
names and ages of all directors of the 
registrant and all persons nominated 
or chosen to become directors; indicate 
all positions and offices with the reg-
istrant held by each such person; state 
his term of office as director and any 
period(s) during which he has served as 
such; describe briefly any arrangement 
or understanding between him and any 
other person(s) (naming such person(s)) 
pursuant to which he was or is to be se-
lected as a director or nominee.

Instructions to Paragraph (a) of Item 401: 1. Do 
not include arrangements or understandings 
with directors or officers of the registrant 
acting solely in their capacities as such. 

2. No nominee or person chosen to become 
a director who has not consented to act as 
such shall be named in response to this Item. 
In this regard, with respect to proxy state-
ments, see Rule 14a–4(d) under the Exchange 
Act (§ 240.14a–4(d) of this chapter). 

3. If the information called for by this 
paragraph (a) is being presented in a proxy 
or information statement, no information 
need be given respecting any director whose 
term of office as a director will not continue 
after the meeting to which the statement re-
lates. 

4. With regard to proxy statements in con-
nection with action to be taken concerning 
the election of directors, if fewer nominees 
are named than the number fixed by or pur-
suant to the governing instruments, state 
the reasons for this procedure and that the 
proxies cannot be voted for a greater number 

of persons than the number of nominees 
named. 

5. With regard to proxy statements in con-
nection with action to be taken concerning 
the election of directors, if the solicitation is 
made by persons other than management, in-
formation shall be given as to nominees of 
the persons making the solicitation. In all 
other instances, information shall be given 
as to directors and persons nominated for 
election or chosen by management to be-
come directors.

(b) Identification of executive officers. 
List the names and ages of all execu-
tive officers of the registrant and all 
persons chosen to become executive of-
ficers; indicate all positions and offices 
with the registrant held by each such 
person; state his term of office as offi-
cer and the period during which he has 
served as such and describe briefly any 
arrangement or understanding between 
him and any other person(s) (naming 
such person) pursuant to which he was 
or is to be selected as an officer.

Instructions to Paragraph (b) of Item 401: 1. Do 
not include arrangements or understandings 
with directors or officers of the registrant 
acting solely in their capacities as such. 

2. No person chosen to become an executive 
officer who has not consented to act as such 
shall be named in response to this Item. 

3. The information regarding executive of-
ficers called for by this Item need not be fur-
nished in proxy or information statements 
prepared in accordance with Schedule 14A 
under the Exchange Act (§ 240.14a–101 of this 
chapter) by those registrants relying on Gen-
eral Instruction G of Form 10–K and Form 
10–KSB under the Exchange Act (§ 249.310 of 
this chapter), Provided, That such informa-
tion is furnished in a separate item cap-
tioned ‘‘Executive officers of the registrant’’ 
and included in Part I of the registrant’s an-
nual report on Form 10–K and Form 10–KSB.

(c) Identification of certain significant 
employees. Where the registrant em-
ploys persons such as production man-
agers, sales managers, or research sci-
entists who are not executive officers 
but who make or are expected to make 
significant contributions to the busi-
ness of the registrant, such persons 
shall be identified and their back-
ground disclosed to the same extent as 
in the case of executive officers. Such 
disclosure need not be made if the reg-
istrant was subject to section 13(a) or 
15(d) of the Exchange Act or was ex-
empt from section 13(a) by section 
12(g)(2)(G) of such Act immediately
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prior to the filing of the registration 
statement, report, or statement to 
which this Item is applicable. 

(d) Family relationships. State the na-
ture of any family relationship be-
tween any director, executive officer, 
or person nominated or chosen by the 
registrant to become a director or ex-
ecutive officer.

Instruction to Paragraph 401(d): The term 
‘‘family relationship’’ means any relation-
ship by blood, marriage, or adoption, not 
more remote than first cousin.

(e) Business experience—(1) Back-
ground. Briefly describe the business 
experience during the past five years of 
each director, executive officer, person 
nominated or chosen to become a di-
rector or executive officer, and each 
person named in answer to paragraph 
(c) of Item 401, including: Each person’s 
principal occupations and employment 
during the past five years; the name 
and principal business of any corpora-
tion or other organization in which 
such occupations and employment were 
carried on; and whether such corpora-
tion or organization is a parent, sub-
sidiary or other affiliate of the reg-
istrant. When an executive officer or 
person named in response to paragraph 
(c) of Item 401 has been employed by 
the registrant or a subsidiary of the 
registrant for less than five years, a 
brief explanation shall be included as 
to the nature of the responsibility un-
dertaken by the individual in prior po-
sitions to provide adequate disclosure 
of his prior business experience. What 
is required is information relating to 
the level of his professional com-
petence, which may include, depending 
upon the circumstances, such specific 
information as the size of the operation 
supervised. 

(2) Directorships. Indicate any other 
directorships held by each director or 
person nominated or chosen to become 
a director in any company with a class 
of securities registered pursuant to sec-
tion 12 of the Exchange Act or subject 
to the requirements of section 15(d) of 
such Act or any company registered as 
an investment company under the In-
vestment Company Act of 1940, 15 
U.S.C. 80a–1, et seq., as amended, nam-
ing such company.

Instruction to Paragraph (e) of Item 401: For 
the purposes of paragraph (e)(2), where the 
other directorships of each director or person 
nominated or chosen to become a director in-
clude directorships of two or more registered 
investment companies that are part of a 
‘‘fund complex’’ as that term is defined in 
Item 22(a) of Schedule 14A under the Ex-
change Act (§ 240.14a–101 of this chapter), the 
registrant may, rather than listing each 
such investment company, identify the fund 
complex and provide the number of invest-
ment company directorships held by the di-
rector or nominee in such fund complex.

(f) Involvement in certain legal pro-
ceedings. Describe any of the following 
events that occurred during the past 
five years and that are material to an 
evaluation of the ability or integrity of 
any director, person nominated to be-
come a director or executive officer of 
the registrant: 

(1) A petition under the Federal 
bankruptcy laws or any state insol-
vency law was filed by or against, or a 
receiver, fiscal agent or similar officer 
was appointed by a court for the busi-
ness or property of such person, or any 
partnership in which he was a general 
partner at or within two years before 
the time of such filing, or any corpora-
tion or business association of which 
he was an executive officer at or within 
two years before the time of such fil-
ing; 

(2) Such person was convicted in a 
criminal proceeding or is a named sub-
ject of a pending criminal proceeding 
(excluding traffic violations and other 
minor offenses); 

(3) Such person was the subject of 
any order, judgment, or decree, not 
subsequently reversed, suspended or 
vacated, of any court of competent ju-
risdiction, permanently or temporarily 
enjoining him from, or otherwise lim-
iting, the following activities: 

(i) Acting as a futures commission 
merchant, introducing broker, com-
modity trading advisor, commodity 
pool operator, floor broker, leverage 
transaction merchant, any other per-
son regulated by the Commodity Fu-
tures Trading Commission, or an asso-
ciated person of any of the foregoing, 
or as an investment adviser, under-
writer, broker or dealer in securities, 
or as an affiliated person, director or 
employee of any investment company, 
bank, savings and loan association or
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insurance company, or engaging in or 
continuing any conduct or practice in 
connection with such activity; 

(ii) Engaging in any type of business 
practice; or 

(iii) Engaging in any activity in con-
nection with the purchase or sale of 
any security or commodity or in con-
nection with any violation of Federal 
or State securities laws or Federal 
commodities laws; 

(4) Such person was the subject of 
any order, judgment or decree, not sub-
sequently reversed, suspended or va-
cated, of any Federal or State author-
ity barring, suspending or otherwise 
limiting for more than 60 days the 
right of such person to engage in any 
activity described in paragraph (f)(3)(i) 
of this section, or to be associated with 
persons engaged in any such activity; 
or 

(5) Such person was found by a court 
of competent jurisdiction in a civil ac-
tion or by the Commission to have vio-
lated any Federal or State securities 
law, and the judgment in such civil ac-
tion or finding by the Commission has 
not been subsequently reversed, sus-
pended, or vacated. 

(6) Such person was found by a court 
of competent jurisdiction in a civil ac-
tion or by the Commodity Futures 
Trading Commission to have violated 
any Federal commodities law, and the 
judgment in such civil action or find-
ing by the Commodity Futures Trading 
Commission has not been subsequently 
reversed, suspended or vacated.

Instructions to Paragraph (f) of Item 401: 1. For 
purposes of computing the five year period 
referred to in this paragraph, the date of a 
reportable event shall be deemed the date on 
which the final order, judgment or decree 
was entered, or the date on which any rights 
of appeal from preliminary orders, judg-
ments, or decrees have lapsed. With respect 
to bankruptcy petitions, the computation 
date shall be the date of filing for 
uncontested petitions or the date upon which 
approval of a contested petition became 
final. 

2. If any event specified in this paragraph 
(f) has occurred and information in regard 
thereto is omitted on the grounds that it is 
not material, the registrant may furnish to 
the Commission, at time of filing (or at the 
time preliminary materials are filed, or ten 
days before definitive materials are filed in 
preliminary filing is not required, pursuant 
to Rule 14a–6 or 14c–5 under the Exchange 

Act (§§ 240.14a–6 and 240–14c–5 of this chap-
ter)), as supplemental information and not 
as part of the registration statement, report, 
or proxy or information statement, mate-
rials to which the omission relates, a de-
scription of the event and a statement of the 
reasons for the omission of information in 
regard thereto. 

3. The registrant is permitted to explain 
any mitigating circumstances associated 
with events reported pursuant to this para-
graph. 

4. If the information called for by this 
paragraph (f) is being presented in a proxy or 
information statement, no information need 
be given respecting any director whose term 
of office as a director will not continue after 
the meeting to which the statement relates.

(g) Promoters and control persons. (1) 
Registrants, which have not been sub-
ject to the reporting requirements of 
section 13(a) or 15(d) of the Exchange 
Act for the twelve months immediately 
prior to the filing of the registration 
statement, report, or statement to 
which this Item is applicable, and 
which were organized within the last 
five years, shall describe with respect 
to any promoter, any of the events 
enumerated in paragraphs (f)(1) 
through (f)(6) of this section that oc-
curred during the past five years and 
that are material to a voting or invest-
ment decision. 

(2) Registrants, which have not been 
subject to the reporting requirements 
of section 13(a) or 15(d) of the Exchange 
Act for the twelve months immediately 
prior to the filing of the registration 
statement, report, or statement to 
which this Item is applicable, shall de-
scribe with respect to any control per-
son, any of the events enumerated in 
paragraphs (f)(1) through (f)(6) of this 
section that occurred during the past 
five years and that are material to a 
voting or investment decision.

Instructions to Paragraph (g) of Item 401: 1. In-
structions 1. through 3. to paragraph (f) shall 
apply to this paragraph (g). 

2. Paragraph (g) shall not apply to any sub-
sidiary of a registrant which has been report-
ing pursuant to Section 13(a) or 15(d) of the 
Exchange Act for the twelve months imme-
diately prior to the filing of the registration 
statement, report or statement.

(h) Audit committee financial expert. 
(1)(i) Disclose that the registrant’s 
board of directors has determined that 
the registrant either:
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(A) Has at least one audit committee 
financial expert serving on its audit 
committee; or 

(B) Does not have an audit com-
mittee financial expert serving on its 
audit committee. 

(ii) If the registrant provides the dis-
closure required by paragraph 
(h)(1)(i)(A) of this Item, it must dis-
close the name of the audit committee 
financial expert and whether that per-
son is independent, as that term is used 
in Item 7(d)(3)(iv) of Schedule 14A 
(240.14a–101 of this chapter) under the 
Exchange Act. 

(iii) If the registrant provides the dis-
closure required by paragraph 
(h)(1)(i)(B) of this Item, it must explain 
why it does not have an audit com-
mittee financial expert.

Instruction to paragraph (h)(1) of Item 401. If 
the registrant’s board of directors has deter-
mined that the registrant has more than one 
audit committee financial expert serving on 
its audit committee, the registrant may, but 
is not required to, disclose the names of 
those additional persons. A registrant choos-
ing to identify such persons must indicate 
whether they are independent pursuant to 
Item 401(h)(1)(ii).

(2) For purposes of this Item, an audit 
committee financial expert means a per-
son who has the following attributes: 

(i) An understanding of generally ac-
cepted accounting principles and finan-
cial statements; 

(ii) The ability to assess the general 
application of such principles in con-
nection with the accounting for esti-
mates, accruals and reserves; 

(iii) Experience preparing, auditing, 
analyzing or evaluating financial 
statements that present a breadth and 
level of complexity of accounting 
issues that are generally comparable to 
the breadth and complexity of issues 
that can reasonably be expected to be 
raised by the registrant’s financial 
statements, or experience actively su-
pervising one or more persons engaged 
in such activities; 

(iv) An understanding of internal 
controls and procedures for financial 
reporting; and 

(v) An understanding of audit com-
mittee functions. 

(3) A person shall have acquired such 
attributes through: 

(i) Education and experience as a 
principal financial officer, principal ac-
counting officer, controller, public ac-
countant or auditor or experience in 
one or more positions that involve the 
performance of similar functions; 

(ii) Experience actively supervising a 
principal financial officer, principal ac-
counting officer, controller, public ac-
countant, auditor or person performing 
similar functions; 

(iii) Experience overseeing or assess-
ing the performance of companies or 
public accountants with respect to the 
preparation, auditing or evaluation of 
financial statements; or 

(iv) Other relevant experience. 
(4) Safe Harbor. (i) A person who is de-

termined to be an audit committee fi-
nancial expert will not be deemed an 
expert for any purpose, including with-
out limitation for purposes of section 
11 of the Securities Act of 1933 (15 
U.S.C. 77k), as a result of being des-
ignated or identified as an audit com-
mittee financial expert pursuant to 
this Item 401. 

(ii) The designation or identification 
of a person as an audit committee fi-
nancial expert pursuant to this Item 
401 does not impose on such person any 
duties, obligations or liability that are 
greater than the duties, obligations 
and liability imposed on such person as 
a member of the audit committee and 
board of directors in the absence of 
such designation or identification. 

(iii) The designation or identification 
of a person as an audit committee fi-
nancial expert pursuant to this Item 
401 does not affect the duties, obliga-
tions or liability of any other member 
of the audit committee or board of di-
rectors.

Instructions to Item 401(h). 1. The disclosure 
under Item 401(h) is required only in a reg-
istrant’s annual report. The registrant need 
not provide the disclosure required by this 
Item 401(h) in a proxy or information state-
ment unless that registrant is electing to in-
corporate this information by reference from 
the proxy or information statement into its 
annual report pursuant to general instruc-
tion G(3) to Form 10–K. 

2. If a person qualifies as an audit com-
mittee financial expert by means of having 
held a position described in paragraph 
(h)(3)(iv) of this Item, the registrant shall 
provide a brief listing of that person’s rel-
evant experience. Such disclosure may be 
made by reference to disclosures required
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under paragraph (e) of this Item 401 
(§ 229.401(e) or this chapter). 

3. In the case of a foreign private issuer 
with a two-tier board of directors, for pur-
poses of this Item 401(h), the term board of 
directors means the supervisory or non-man-
agement board. Also, in the case of a foreign 
private issuer, the term generally accepted ac-
counting principles in paragraph (h)(2)(i) of 
this Item means the body of generally ac-
cepted accounting principles used by that 
issuer in its primary financial statements 
filed with the Commission. 

4. A registrant that is an Asset-Backed 
Issuer (as defined in § 240.13a–14(g) and 
§ 240.15d–14(g) of this chapter) is not required 
to disclose the information required by this 
Item 401(h).

[47 FR 11401, Mar. 16, 1982, as amended at 47 
FR 55665, Dec. 13, 1982; 48 FR 19874, May 3, 
1983; 49 FR 32763, Aug. 16, 1984; 52 FR 48982, 
Dec. 29, 1987; 59 FR 52695, Oct. 19, 1994; 68 FR 
5127, Jan. 31, 2003; 68 FR 15354, Mar. 31, 2003]

§ 229.402 (Item 402) Executive com-
pensation. 

(a) General—(1) Treatment of specific 
types of issuers—(i) Small business 
issuers. A registrant that qualifies as 
‘‘small business issuer,’’ as defined by 
Item 10(a)(1) of Regulation S–B [17 CFR 
228.10(a)(1)], will be deemed to comply 
with this item if it provides the infor-
mation required by paragraph (b) 
(Summary Compensation Table), para-
graphs (c)(1) and (c)(2)(i)–(v) (Option/
SAR Grants Table), paragraph (d) (Ag-
gregated Option/SAR Exercise and Fis-
cal Year-End Option/SAR Value Table), 
paragraph (e) (Long-Term Incentive 
Plan Awards Table), paragraph (g) 
(Compensation of Directors), paragraph 
(h) (Employment Contracts, Termi-
nation of Employment and Change in 
Control Arrangements) and paragraph 
(i) (1) and (2) (Report on Repricing of 
Options/SARs) of this item. 

(ii) Foreign private issuers. A foreign 
private issuer will be deemed to com-
ply with this item if it provides the in-
formation required by Items 6.B. and 
6.E.2. of Form 20–F (17 CFR 249.220f), 
with more detailed information pro-
vided if otherwise made publicly avail-
able. 

(2) All compensation covered. This item 
requires clear, concise and understand-
able disclosure of all plan and non-plan 
compensation awarded to, earned by, 
or paid to the named executive officers 
designated under paragraph (a)(3) of 

this item, and directors covered by 
paragraph (g) of this item by any per-
son for all services rendered in all ca-
pacities to the registrant and its sub-
sidiaries, unless otherwise specified in 
this item. Except as provided by para-
graph (a)(5) of this item, all such com-
pensation shall be reported pursuant to 
this item, even if also called for by an-
other requirement, including trans-
actions between the registrant and a 
third party where the primary purpose 
of the transaction is to furnish com-
pensation to any such named executive 
officer or director. No item reported as 
compensation for one fiscal year need 
be reported as compensation for a sub-
sequent fiscal year. 

(3) Persons covered. Disclosure shall 
be provided pursuant to this item for 
each of the following (the ‘‘named ex-
ecutive officers’’): 

(i) All individuals serving as the reg-
istrant’s chief executive officer or act-
ing in a similar capacity during the 
last completed fiscal year (‘‘CEO’’), re-
gardless of compensation level; 

(ii) The registrant’s four most highly 
compensated executive officers other 
than the CEO who were serving as ex-
ecutive officers at the end of the last 
completed fiscal year; and 

(iii) Up to two additional individuals 
for whom disclosure would have been 
provided pursuant to paragraph 
(a)(3)(ii) of this item but for the fact 
that the individual was not serving as 
an executive officer of the registrant at 
the end of the last completed fiscal 
year.

Instructions to Item 402(a)(3): 1. Determination 
of Most Highly Compensated Executive Officers. 
The determination as to which executive of-
ficers are most highly compensated shall be 
made by reference to total annual salary and 
bonus for the last completed fiscal year (as 
required to be disclosed pursuant to para-
graph (b)(2)(iii) (A) and (B) of this item), but 
including the dollar value of salary or bonus 
amounts forgone pursuant to Instruction 3 to 
paragraph (b)(2)(iii) (A) and (B) of this item: 
Provided, however, That no disclosure need be 
provided for any executive officer, other 
than the CEO, whose total annual salary and 
bonus, as so determined, does not exceed 
$100,000.
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