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such securities in that manner. There-
fore, it does not eliminate or otherwise 
affect the availability of any exemp-
tion for resales under the Securities 
Act that a person or entity may be able 
to rely upon. 

(k) Termination of certain restrictions 
on sales of restricted securities by persons 
other than affiliates. The requirements 
of paragraphs (c), (e), (f) and (h) of this 
section shall not apply to restricted se-
curities sold for the account of a per-
son who is not an affiliate of the issuer 
at the time of the sale and has not been 
an affiliate during the preceding three 
months, provided a period of at least 
two years has elapsed since the later of 
the date the securities were acquired 
from the issuer or from an affiliate of 
the issuer. The two-year period shall be 
calculated as described in paragraph 
(d) of this section. 

(Secs. 2(11), 4(1), 4(4), 19(a), 19(c), 48 Stat. 74, 
75, 77, 85; secs. 201, 203, 209, 210, 48 Stat. 904, 
906, 908; secs. 1–4, 6, 68 Stat. 683, 684; sec. 12, 
78 Stat. 580, 84 Stat. 1480; sec. 308(a)(2), 90 
Stat. 58 (15 U.S.C. 77b(11), 77d(1), 77d(4), 
77s(a); sec. 209, 59 Stat. 167; sec. 3(b), 48 Stat. 
75; sec. 308(a) (1), (2), (3), 90 Stat. 56, 57; secs. 
2, 18, 92 Stat. 275, 962; secs. 505, 622, 701, 94 
Stat. 2291, 2292, 2294 (15 U.S.C. 77c(b), 77d(1), 
77s(a), 77s(c)); secs. 2(11), 4(1), 4(4), 19(a), 48 
Stat. 74, 77, 85; secs. 201, 203, 209, 210, 48 Stat. 
904, 906, 908; secs. 14, 5, 68 Stat. 683, 684; sec. 
12, 78 Stat. 580 (15 U.S.C. 77b(11), 77d(1), 
77d(4), 77s(a))) 

[37 FR 596, Jan. 14, 1972, as amended at 39 FR 
6071, Feb. 19, 1974; 39 FR 8914, Mar. 7, 1974; 43 
FR 43711, Sept. 27, 1978; 43 FR 54230, Nov. 21, 
1978; 44 FR 15612, Mar. 14, 1979; 45 FR 12391, 
Feb. 28, 1980; 46 FR 12197, Feb. 12, 1981; 47 FR 
11261, Mar. 16, 1982; 53 FR 12921, Apr. 20, 1988; 
55 FR 17944, Apr. 30, 1990; 58 FR 67312, Dec. 21, 
1993; 61 FR 21359, May 9, 1996; 62 FR 9244, Feb. 
28, 1997; 63 FR 9642, Feb. 25, 1998; 64 FR 61400, 
Nov. 10, 1999]

§ 230.144A Private resales of securities 
to institutions.

PRELIMINARY NOTES: 1. This section relates 
solely to the application of section 5 of the 
Act and not to antifraud or other provisions 
of the federal securities laws. 

2. Attempted compliance with this section 
does not act as an exclusive election; any 
seller hereunder may also claim the avail-
ability of any other applicable exemption 
from the registration requirements of the 
Act. 

3. In view of the objective of this section 
and the policies underlying the Act, this sec-
tion is not available with respect to any 

transaction or series of transactions that, al-
though in technical compliance with this 
section, is part of a plan or scheme to evade 
the registration provisions of the Act. In 
such cases, registration under the Act is re-
quired. 

4. Nothing in this section obviates the need 
for any issuer or any other person to comply 
with the securities registration or broker-
dealer registration requirements of the Secu-
rities Exchange Act of 1934 (the Exchange 
Act), whenever such requirements are appli-
cable. 

5. Nothing in this section obviates the need 
for any person to comply with any applicable 
state law relating to the offer or sale of secu-
rities. 

6. Securities acquired in a transaction 
made pursuant to the provisions of this sec-
tion are deemed to be restricted securities 
within the meaning of § 230.144(a)(3) of this 
chapter. 

7. The fact that purchasers of securities 
from the issuer thereof may purchase such 
securities with a view to reselling such secu-
rities pursuant to this section will not affect 
the availability to such issuer of an exemp-
tion under section 4(2) of the Act, or Regula-
tion D under the Act, from the registration 
requirements of the Act.

(a) Definitions. (1) For purposes of 
this section, qualified institutional buyer 
shall mean: 

(i) Any of the following entities, act-
ing for its own account or the accounts 
of other qualified institutional buyers, 
that in the aggregate owns and invests 
on a discretionary basis at least $100 
million in securities of issuers that are 
not affiliated with the entity: 

(A) Any insurance company as defined 
in section 2(13) of the Act;

NOTE: A purchase by an insurance company 
for one or more of its separate accounts, as 
defined by section 2(a)(37) of the Investment 
Company Act of 1940 (the ‘‘Investment Com-
pany Act’’), which are neither registered 
under section 8 of the Investment Company 
Act nor required to be so registered, shall be 
deemed to be a purchase for the account of 
such insurance company.

(B) Any investment company reg-
istered under the Investment Company 
Act or any business development com-
pany as defined in section 2(a)(48) of 
that Act; 

(C) Any Small Business Investment 
Company licensed by the U.S. Small 
Business Administration under section 
301(c) or (d) of the Small Business In-
vestment Act of 1958;
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(D) Any plan established and main-
tained by a state, its political subdivi-
sions, or any agency or instrumen-
tality of a state or its political subdivi-
sions, for the benefit of its employees; 

(E) Any employee benefit plan within 
the meaning of title I of the Employee 
Retirement Income Security Act of 
1974; 

(F) Any trust fund whose trustee is a 
bank or trust company and whose par-
ticipants are exclusively plans of the 
types identified in paragraph (a)(1)(i) 
(D) or (E) of this section, except trust 
funds that include as participants indi-
vidual retirement accounts or H.R. 10 
plans. 

(G) Any business development company 
as defined in section 202(a)(22) of the 
Investment Advisers Act of 1940; 

(H) Any organization described in 
section 501(c)(3) of the Internal Rev-
enue Code, corporation (other than a 
bank as defined in section 3(a)(2) of the 
Act or a savings and loan association 
or other institution referenced in sec-
tion 3(a)(5)(A) of the Act or a foreign 
bank or savings and loan association or 
equivalent institution), partnership, or 
Massachusetts or similar business 
trust; and 

(I) Any investment adviser registered 
under the Investment Advisers Act. 

(ii) Any dealer registered pursuant to 
section 15 of the Exchange Act, acting 
for its own account or the accounts of 
other qualified institutional buyers, 
that in the aggregate owns and invests 
on a discretionary basis at least $10 
million of securities of issuers that are 
not affiliated with the dealer, Provided, 
That securities constituting the whole 
or a part of an unsold allotment to or 
subscription by a dealer as a partici-
pant in a public offering shall not be 
deemed to be owned by such dealer; 

(iii) Any dealer registered pursuant to 
section 15 of the Exchange Act acting 
in a riskless principal transaction on 
behalf of a qualified institutional 
buyer;

NOTE: A registered dealer may act as 
agent, on a non-discretionary basis, in a 
transaction with a qualified institutional 
buyer without itself having to be a qualified 
institutional buyer.

(iv) Any investment company reg-
istered under the Investment Company 
Act, acting for its own account or for 

the accounts of other qualified institu-
tional buyers, that is part of a family 
of investment companies which own in 
the aggregate at least $100 million in 
securities of issuers, other than issuers 
that are affiliated with the investment 
company or are part of such family of 
investment companies. Family of invest-
ment companies means any two or more 
investment companies registered under 
the Investment Company Act, except 
for a unit investment trust whose as-
sets consist solely of shares of one or 
more registered investment companies, 
that have the same investment adviser 
(or, in the case of unit investment 
trusts, the same depositor), Provided 
That, for purposes of this section: 

(A) Each series of a series company 
(as defined in Rule 18f–2 under the In-
vestment Company Act [17 CFR 270.18f–
2]) shall be deemed to be a separate in-
vestment company; and 

(B) Investment companies shall be 
deemed to have the same adviser (or 
depositor) if their advisers (or deposi-
tors) are majority-owned subsidiaries 
of the same parent, or if one invest-
ment company’s adviser (or depositor) 
is a majority-owned subsidiary of the 
other investment company’s adviser 
(or depositor); 

(v) Any entity, all of the equity own-
ers of which are qualified institutional 
buyers, acting for its own account or 
the accounts of other qualified institu-
tional buyers; and 

(vi) Any bank as defined in section 
3(a)(2) of the Act, any savings and loan 
association or other institution as ref-
erenced in section 3(a)(5)(A) of the Act, 
or any foreign bank or savings and loan 
association or equivalent institution, 
acting for its own account or the ac-
counts of other qualified institutional 
buyers, that in the aggregate owns and 
invests on a discretionary basis at 
least $100 million in securities of 
issuers that are not affiliated with it 
and that has an audited net worth of at 
least $25 million as demonstrated in its 
latest annual financial statements, as 
of a date not more than 16 months pre-
ceding the date of sale under the Rule 
in the case of a U.S. bank or savings 
and loan association, and not more 
than 18 months preceding such date of 
sale for a foreign bank or savings and
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loan association or equivalent institu-
tion. 

(2) In determining the aggregate 
amount of securities owned and in-
vested on a discretionary basis by an 
entity, the following instruments and 
interests shall be excluded: bank de-
posit notes and certificates of deposit; 
loan participations; repurchase agree-
ments; securities owned but subject to 
a repurchase agreement; and currency, 
interest rate and commodity swaps. 

(3) The aggregate value of securities 
owned and invested on a discretionary 
basis by an entity shall be the cost of 
such securities, except where the enti-
ty reports its securities holdings in its 
financial statements on the basis of 
their market value, and no current in-
formation with respect to the cost of 
those securities has been published. In 
the latter event, the securities may be 
valued at market for purposes of this 
section. 

(4) In determining the aggregate 
amount of securities owned by an enti-
ty and invested on a discretionary 
basis, securities owned by subsidiaries 
of the entity that are consolidated 
with the entity in its financial state-
ments prepared in accordance with 
generally accepted accounting prin-
ciples may be included if the invest-
ments of such subsidiaries are managed 
under the direction of the entity, ex-
cept that, unless the entity is a report-
ing company under section 13 or 15(d) 
of the Exchange Act, securities owned 
by such subsidiaries may not be in-
cluded if the entity itself is a majority-
owned subsidiary that would be in-
cluded in the consolidated financial 
statements of another enterprise. 

(5) For purposes of this section, risk-
less principal transaction means a trans-
action in which a dealer buys a secu-
rity from any person and makes a si-
multaneous offsetting sale of such se-
curity to a qualified institutional 
buyer, including another dealer acting 
as riskless principal for a qualified in-
stitutional buyer. 

(6) For purposes of this section, effec-
tive conversion premium means the 
amount, expressed as a percentage of 
the security’s conversion value, by 
which the price at issuance of a con-
vertible security exceeds its conversion 
value. 

(7) For purposes of this section, effec-
tive exercise premium means the amount, 
expressed as a percentage of the war-
rant’s exercise value, by which the sum 
of the price at issuance and the exer-
cise price of a warrant exceeds its exer-
cise value. 

(b) Sales by persons other than issuers 
or dealers. Any person, other than the 
issuer or a dealer, who offers or sells 
securities in compliance with the con-
ditions set forth in paragraph (d) of 
this section shall be deemed not to be 
engaged in a distribution of such secu-
rities and therefore not to be an under-
writer of such securities within the 
meaning of sections 2(11) and 4(1) of the 
Act. 

(c) Sales by Dealers. Any dealer who 
offers or sells securities in compliance 
with the conditions set forth in para-
graph (d) of this section shall be 
deemed not to be a participant in a dis-
tribution of such securities within the 
meaning of section 4(3)(C) of the Act 
and not to be an underwriter of such 
securities within the meaning of sec-
tion 2(11) of the Act, and such securi-
ties shall be deemed not to have been 
offered to the public within the mean-
ing of section 4(3)(A) of the Act. 

(d) Conditions to be met. To qualify for 
exemption under this section, an offer 
or sale must meet the following condi-
tions: 

(1) The securities are offered or sold 
only to a qualified institutional buyer 
or to an offeree or purchaser that the 
seller and any person acting on behalf 
of the seller reasonably believe is a 
qualified institutional buyer. In deter-
mining whether a prospective pur-
chaser is a qualified institutional 
buyer, the seller and any person acting 
on its behalf shall be entitled to rely 
upon the following non-exclusive meth-
ods of establishing the prospective pur-
chaser’s ownership and discretionary 
investments of securities: 

(i) The prospective purchaser’s most 
recent publicly available financial 
statements, Provided That such state-
ments present the information as of a 
date within 16 months preceding the 
date of sale of securities under this sec-
tion in the case of a U.S. purchaser and 
within 18 months preceding such date 
of sale for a foreign purchaser;
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(ii) The most recent publicly avail-
able information appearing in docu-
ments filed by the prospective pur-
chaser with the Commission or another 
United States federal, state, or local 
governmental agency or self-regu-
latory organization, or with a foreign 
governmental agency or self-regu-
latory organization, Provided That any 
such information is as of a date within 
16 months preceding the date of sale of 
securities under this section in the 
case of a U.S. purchaser and within 18 
months preceding such date of sale for 
a foreign purchaser; 

(iii) The most recent publicly avail-
able information appearing in a recog-
nized securities manual, Provided That 
such information is as of a date within 
16 months preceding the date of sale of 
securities under this section in the 
case of a U.S. purchaser and within 18 
months preceding such date of sale for 
a foreign purchaser; or 

(iv) A certification by the chief fi-
nancial officer, a person fulfilling an 
equivalent function, or other executive 
officer of the purchaser, specifying the 
amount of securities owned and in-
vested on a discretionary basis by the 
purchaser as of a specific date on or 
since the close of the purchaser’s most 
recent fiscal year, or, in the case of a 
purchaser that is a member of a family 
of investment companies, a certifi-
cation by an executive officer of the in-
vestment adviser specifying the 
amount of securities owned by the fam-
ily of investment companies as of a 
specific date on or since the close of 
the purchaser’s most recent fiscal year; 

(2) The seller and any person acting 
on its behalf takes reasonable steps to 
ensure that the purchaser is aware that 
the seller may rely on the exemption 
from the provisions of section 5 of the 
Act provided by this section; 

(3) The securities offered or sold: 
(i) Were not, when issued, of the same 

class as securities listed on a national 
securities exchange registered under 
section 6 of the Exchange Act or 
quoted in a U.S. automated inter-deal-
er quotation system; Provided, That se-
curities that are convertible or ex-
changeable into securities so listed or 
quoted at the time of issuance and that 
had an effective conversion premium of 
less than 10 percent, shall be treated as 

securities of the class into which they 
are convertible or exchangeable; and 
that warrants that may be exercised 
for securities so listed or quoted at the 
time of issuance, for a period of less 
than 3 years from the date of issuance, 
or that had an effective exercise pre-
mium of less than 10 percent, shall be 
treated as securities of the class to be 
issued upon exercise; and Provided fur-
ther, That the Commission may from 
time to time, taking into account 
then-existing market practices, des-
ignate additional securities and classes 
of securities that will not be deemed of 
the same class as securities listed on a 
national securities exchange or quoted 
in a U.S. automated inter-dealer 
quotation system; and 

(ii) Are not securities of an open-end 
investment company, unit investment 
trust or face-amount certificate com-
pany that is or is required to be reg-
istered under section 8 of the Invest-
ment Company Act; and 

(4)(i) In the case of securities of an 
issuer that is neither subject to section 
13 or 15(d) of the Exchange Act, nor ex-
empt from reporting pursuant to Rule 
12g3–2(b) (§ 240.12g3–2(b) of this chapter) 
under the Exchange Act, nor a foreign 
government as defined in Rule 405 
(§ 230.405 of this chapter) eligible to reg-
ister securities under Schedule B of the 
Act, the holder and a prospective pur-
chaser designated by the holder have 
the right to obtain from the issuer, 
upon request of the holder, and the pro-
spective purchaser has received from 
the issuer, the seller, or a person act-
ing on either of their behalf, at or prior 
to the time of sale, upon such prospec-
tive purchaser’s request to the holder 
or the issuer, the following information 
(which shall be reasonably current in 
relation to the date of resale under this 
section): a very brief statement of the 
nature of the business of the issuer and 
the products and services it offers; and 
the issuer’s most recent balance sheet 
and profit and loss and retained earn-
ings statements, and similar financial 
statements for such part of the two 
preceding fiscal years as the issuer has 
been in operation (the financial state-
ments should be audited to the extent 
reasonably available).
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(ii) The requirement that the infor-
mation be reasonably current will be 
presumed to be satisfied if: 

(A) The balance sheet is as of a date 
less than 16 months before the date of 
resale, the statements of profit and 
loss and retained earnings are for the 
12 months preceding the date of such 
balance sheet, and if such balance 
sheet is not as of a date less than 6 
months before the date of resale, it 
shall be accompanied by additional 
statements of profit and loss and re-
tained earnings for the period from the 
date of such balance sheet to a date 
less than 6 months before the date of 
resale; and 

(B) The statement of the nature of 
the issuer’s business and its products 
and services offered is as of a date 
within 12 months prior to the date of 
resale; or 

(C) With regard to foreign private 
issuers, the required information meets 
the timing requirements of the issuer’s 
home country or principal trading mar-
kets. 

(e) Offers and sales of securities pur-
suant to this section shall be deemed 
not to affect the availability of any ex-
emption or safe harbor relating to any 
previous or subsequent offer or sale of 
such securities by the issuer or any 
prior or subsequent holder thereof. 

[55 FR 17945, Apr. 30, 1990, as amended at 57 
FR 48722, Oct. 28, 1992]

§ 230.145 Reclassification of securities, 
mergers, consolidations and acqui-
sitions of assets.

PRELIMINARY NOTE: Rule 145 (§ 230.145 of 
this chapter) is designed to make available 
the protection provided by registration 
under the Securities Act of 1933, as amended 
(Act), to persons who are offered securities 
in a business combination of the type de-
scribed in paragraphs (a) (1), (2) and (3) of the 
rule. The thrust of the rule is that an offer, 
offer to sell, offer for sale, or sale occurs when 
there is submitted to security holders a plan 
or agreement pursuant to which such holders 
are required to elect, on the basis of what is 
in substance a new investment decision, 
whether to accept a new or different security 
in exchange for their existing security. Rule 
145 embodies the Commission’s determina-
tion that such transactions are subject to 
the registration requirements of the Act, and 
that the previously existing no-sale theory of 
Rule 133 is no longer consistent with the 
statutory purposes of the Act. See Release 

No. 33–5316 (October 6, 1972) [37 FR 23631]. Se-
curities issued in transactions described in 
paragraph (a) of Rule 145 may be registered 
on Form S–4 or F–4 (§ 239.25 or § 239.34 of this 
chapter) or Form N–14 (§ 239.23 of this chap-
ter) under the Act.

Transactions for which statutory ex-
emptions under the Act, including 
those contained in sections 3(a)(9), (10), 
(11) and 4(2), are otherwise available 
are not affected by Rule 145.

NOTE 1: Reference is made to Rule 153a 
(§ 230.153a of this chapter) describing the pro-
spectus delivery required in a transaction of 
the type referred to in Rule 145.

NOTE 2: A reclassification of securities cov-
ered by Rule 145 would be exempt from reg-
istration pursuant to section 3(a)(9) or (11) of 
the Act if the conditions of either of these 
sections are satisfied.

(a) Transactions within this section. An 
offer, offer to sell, offer for sale, or sale 
shall be deemed to be involved, within 
the meaning of section 2(3) of the Act, 
so far as the security holders of a cor-
poration or other person are concerned 
where, pursuant to statutory provi-
sions of the jurisdiction under which 
such corporation or other person is or-
ganized, or pursuant to provisions con-
tained in its certificate of incorpora-
tion or similar controlling instru-
ments, or otherwise, there is submitted 
for the vote or consent of such security 
holders a plan or agreement for: 

(1) Reclassifications. A reclassification 
of securities of such corporation or 
other person, other than a stock split, 
reverse stock split, or change in par 
value, which involves the substitution 
of a security for another security; 

(2) Mergers of Consolidations. A statu-
tory merger or consolidation or similar 
plan or acquisition in which securities 
of such corporation or other person 
held by such security holders will be-
come or be exchanged for securities of 
any person, unless the sole purpose of 
the transaction is to change an issuer’s 
domicile solely within the United 
States; or 

(3) Transfers of assets. A transfer of 
assets of such corporation or other per-
son, to another person in consideration 
of the issuance of securities of such 
other person or any of its affiliates, if: 

(i) Such plan or agreement provides 
for dissolution of the corporation or
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