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be communicated to prospective inves-
tors in the offer or sale of securities or 
are designed to be employed in either 
written or oral form in the offer or sale 
of securities. 

(Sec. 38(a) (15 U.S.C. 80a–37(a)); sec. 19(a) (15 
U.S.C. 77s(a)); secs. 10(b) and 23(a) (15 U.S.C. 
78j(b) and 78w(a))) 

[44 FR 64072, Nov. 6, 1979]

§ 230.157 Small entities under the Se-
curities Act for purposes of the Reg-
ulatory Flexibility Act. 

For purposes of Commission rule-
making in accordance with the provi-
sions of Chapter Six of the Administra-
tive Procedure Act (5 U.S.C. 601 et seq.), 
and unless otherwise defined for pur-
poses of a particular rulemaking pro-
ceeding, the term small business or small 
organization shall: 

(a) When used with reference to an 
issuer, other than an investment com-
pany, for purposes of the Securities Act 
of 1933, mean an issuer whose total as-
sets on the last day of its most recent 
fiscal year were $5 million or less and 
that is engaged or proposing to engage 
in small business financing. An issuer 
is considered to be engaged or pro-
posing to engage in small business fi-
nancing under this section if it is con-
ducting or proposes to conduct an of-
fering of securities which does not ex-
ceed the dollar limitation prescribed 
by section 3(b) of the Securities Act. 

(b) When used with reference to an 
investment company that is an issuer 
for purposes of the Act, have the mean-
ing ascribed to those terms by § 270.0–10 
of this chapter. 

[47 FR 5221, Feb. 4, 1982, as amended at 51 FR 
25362, July 14, 1986; 63 FR 35514, June 30, 1998]

§ 230.158 Definitions of certain terms 
in the last paragraph of section 
11(a). 

(a) An ‘‘earning statement’’ made 
generally available to securityholders 
of the registrant pursuant to the last 
paragraph of section 11(a) of the Act 
shall be sufficient for the purposes of 
such paragraph if: 

(1) There is included the information 
required for statements of income con-
tained either: 

(i) In Item 8 of Form 10–K and Form 
10–KSB (§ 249.310 of this chapter), part I, 
Item 1 of Form 10–Q and Form 10–QSB 

(§ 249.308a of this chapter), or rule 14a–
3(b) (§ 240.14a–3(b) of this chapter) under 
the Securities Exchange Act of 1934; 

(ii) In Item 17 of Form 20–F (§ 249.220f 
of this chapter), if appropriate; or 

(iii) In Form 40–F (§ 249.240f of this 
chapter); and 

(2) The information specified in the 
last paragraph of section 11(a) is con-
tained in one report or any combina-
tion of reports either: 

(i) On Form 10–K and Form 10–KSB, 
Form 10–Q and Form 10–QSB, Form 8–K 
(§ 249.308 of this chapter), or in the an-
nual report to securityholders pursu-
ant to rule 14a–3 under the Securities 
Exchange Act of 1934; or 

(ii) On Form 20–F, Form 40–F or 
Form 6–K (§ 249.306 of this chapter). 
A subsidiary issuing debt securities 
guaranteed by its parent will be 
deemed to have met the requirements 
of this paragraph if the parent’s in-
come statements satisfy the criteria of 
this paragraph and information re-
specting the subsidiary is included to 
the same extent as was presented in 
the registration statement. An ‘‘earn-
ing statement’’ not meeting the re-
quirements of this paragraph may oth-
erwise be sufficient for purposes of the 
last paragraph of section 11(a). 

(b) For purposes of the last paragraph 
of section 11(a) only, the ‘‘earning 
statement’’ contemplated by paragraph 
(a) of this section shall be deemed to be 
‘‘made generally available to its 
securityholders’’ if the registrant: 

(1) Is required to file reports pursu-
ant to section 13 or 15(d) of the Securi-
ties Exchange Act of 1934 and 

(2) Has filed its report or reports on 
Form 10–K and Form 10–KSB, Form 10–
Q and Form 10–QSB, Form 8–K, Form 
20–F, Form 40–F, or Form 6–K, or has 
supplied to the Commission copies of 
the annual report sent to 
securityholders pursuant to rule 14a–
3(c), containing such information. 
A registrant may use other methods to 
make an earning statement ‘‘generally 
available to its securityholders’’ for 
purposes of the last paragraph of sec-
tion 11(a). 

(c) For purposes of the last paragraph 
of section 11(a) only, the effective date 
of the registration statement is deemed to 
be the date of the latest to occur of (1) 
the effective date of the registration
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