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(a) Communications. In a registered of-
fering involving a business combina-
tion transaction, any communication 
made in connection with or relating to 
the transaction before the first public 
announcement of the offering will not 
constitute an offer to sell or a solicita-
tion of an offer to buy the securities of-
fered for purposes of section 5(c) of the 
Act (15 U.S.C. 77e(c)), so long as the 
participants take all reasonable steps 
within their control to prevent further 
distribution or publication of the com-
munication until either the first public 
announcement is made or the registra-
tion statement related to the trans-
action is filed. 

(b) Definitions. The terms business 
combination transaction, participant 
and public announcement have the 
same meaning as set forth in 
§ 230.165(f). 

[64 FR 61450, Nov. 10, 1999]

§ 230.170 Prohibition of use of certain 
financial statements. 

Financial statements which purport 
to give effect to the receipt and appli-
cation of any part of the proceeds from 
the sale of securities for cash shall not 
be used unless such securities are to be 
offered through underwriters and the 
underwriting arrangements are such 
that the underwriters are or will be 
committed to take and pay for all of 
the securities, if any are taken, prior 
to or within a reasonable time after 
the commencement of the public offer-
ing, or if the securities are not so 
taken to refund to all subscribers the 
full amount of all subscription pay-
ments made for the securities. The cap-
tion of any such financial statement 
shall clearly set forth the assumptions 
upon which such statement is based. 
The caption shall be in type at least as 
large as that used generally in the 
body of the statement. 

[21 FR 7566, Oct. 3, 1956]

§ 230.171 Disclosure detrimental to the 
national defense or foreign policy. 

(a) Any requirement to the contrary 
notwithstanding, no registration state-
ment, prospectus, or other document 
filed with the Commission or used in 
connection with the offering or sale of 
any securities shall contain any docu-

ment or information which, pursuant 
to Executive order, has been classified 
by an appropriate department or agen-
cy of the United States for protection 
in the interests of national defense or 
foreign policy. 

(b) Where a document or information 
is omitted pursuant to paragraph (a) of 
this section, there shall be filed, in lieu 
of such document or information, a 
statement from an appropriate depart-
ment or agency of the United States to 
the effect that such document or infor-
mation has been classified or that the 
status thereof is awaiting determina-
tion. Where a document is omitted pur-
suant to paragraph (a) of this section, 
but information relating to the subject 
matter of such document is neverthe-
less included in material filed with the 
Commission pursuant to a determina-
tion of an appropriate department or 
agency of the United States that dis-
closure of such information would not 
be contrary to the interests of national 
defense or foreign policy, a statement 
from such department or agency to 
that effect shall be submitted for the 
information of the Commission. A reg-
istrant may rely upon any such state-
ment in filing or omitting any docu-
ment or information to which the 
statement relates. 

(c) The Commission may protect any 
information in its possession which 
may require classification in the inter-
ests of national defense or foreign pol-
icy pending determination by an appro-
priate department or agency as to 
whether such information should be 
classified. 

(d) It shall be the duty of the reg-
istrant to submit the documents or in-
formation referred to in paragraph (a) 
of this section to the appropriate de-
partment or agency of the United 
States prior to filing them with the 
Commission and to obtain and submit 
to the Commission, at the time of fil-
ing such documents or information, or 
in lieu thereof, as the case may be, the 
statements from such department or 
agency required by paragraph (b) of 
this section. All such statements shall 
be in writing. 

[33 FR 7682, May 24, 1968]
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