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basis by a Canadian Retirement Ac-
count under Canadian law.

(8) United States means the United
States of America, its territories and
possessions, any State of the United
States, and the District of Columbia.

(b) Exemption. The offer to a Partici-
pant, or the sale to his or her Canadian
Retirement Account, of Eligible Secu-
rities by any person is exempt from
Section 5 of the Act (15 U.S.C. 77e) if
the person:

(1) Includes in any written offering
materials delivered to a Participant, or
to his or her Canadian Retirement Ac-
count, a prominent statement that the
Eligible Security is not registered with
the U.S. Securities and Exchange Com-
mission and the Eligible Security is
being offered or sold in the United
States under an exemption from reg-
istration.

(2) Has not asserted that Canadian
law, or the jurisdiction of the courts of
Canada, does not apply in a proceeding
involving an Eligible Security.

[65 FR 37676, June 15, 2000]

§230.238 Exemption for standardized
options.

(a) Exemption. Except as expressly
provided in paragraphs (b) and (c) of
this section, the Act does not apply to
any standardized option, as that term
is defined by section 240.9b-1(a)(4) of
this chapter, that is:

(1) Issued by a clearing agency reg-
istered under section 17A of the Securi-
ties Exchange Act of 1934 (15 U.S.C.
78g-1); and

(2) Traded on a national securities
exchange registered pursuant to sec-
tion 6(a) of the Securities Exchange
Act of 1934 (15 U.S.C. 78f(a)) or on a na-
tional securities association registered
pursuant to section 15A(a) of the Secu-
rities Exchange Act of 1934 (15 U.S.C.
780-3(a)).

(b) Limitation. The exemption pro-
vided in paragraph (a) of this section
does not apply to the provisions of sec-
tion 17 of the Act (15 U.S.C. 77Q).

(c) Offers and sales. Any offer or sale
of a standardized option by or on behalf
of the issuer of the securities under-
lying the standardized option, an affil-
iate of the issuer, or an underwriter,
will constitute a contract for sale of,
sale of, offer for sale, or offer to sell
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the underlying securities as defined in
section 2(a)(3) of the Act (15 U.S.C.
77b(a)(3)).

[68 FR 192, Jan. 2, 2003]

REGULATION A—CONDITIONAL SMALL
ISSUES EXEMPTION

AUTHORITY: Secs. 230.251 to 230.263 issued
under 15 U.S.C. 77c, 77s.

SOURCE: 57 FR 36468, Aug. 13, 1992, unless
otherwise noted.

§230.251 Scope of exemption.

A public offer or sale of securities
that meets the following terms and
conditions shall be exempt under sec-
tion 3(b) from the registration require-
ments of the Securities Act of 1933 (the
““Securities Act”’):

(a) Issuer. The issuer of the securi-
ties:

(1) Is an entity organized under the
laws of the United States or Canada, or
any State, Province, Territory or pos-
session thereof, or the District of Co-
lumbia, with its principal place of busi-
ness in the United States or Canada;

(2) Is not subject to section 13 or 15(d)
of the Securities Exchange Act of 1934
(the ““Exchange Act’’) (15 U.S.C. 78a et
seq.) immediately before the offering;

(3) Is not a development stage com-
pany that either has no specific busi-
ness plan or purpose, or has indicated
that its business plan is to merge with
an unidentified company or companies;

(4) Is not an investment company
registered or required to be registered
under the Investment Company Act of
1940 (15 U.S.C. 80a-1 et seq.);

(5) Is not issuing fractional undivided
interests in oil or gas rights as defined
in §230.300, or a similar interest in
other mineral rights; and

(6) Is not disqualified because of
§230.262.

(b) Aggregate Offering Price. The sum
of all cash and other consideration to
be received for the securities (‘‘aggre-
gate offering price’) shall not exceed
$5,000,000, including no more than
$1,500,000 offered by all selling security
holders, less the aggregate offering
price for all securities sold within the
twelve months before the start of and
during the offering of securities in reli-
ance upon Regulation A. No affiliate
resales are permitted if the issuer has
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not had net income from continuing
operations in at least one of its last
two fiscal years.

NOTE: Where a mixture of cash and non-
cash consideration is to be received, the ag-
gregate offering price shall be based on the
price at which the securities are offered for
cash. Any portion of the aggregate offering
price attributable to cash received in a for-
eign currency shall be translated into United
States currency at a currency exchange rate
in effect on or at a reasonable time prior to
the date of the sale of the securities. If secu-
rities are not offered for cash, the aggregate
offering price shall be based on the value of
the consideration as established by bona fide
sales of that consideration made within a
reasonable time, or, in the absence of sales,
on the fair value as determined by an accept-
ed standard. Valuations of non-cash consid-
eration must be reasonable at the time
made.

(c) Integration with Other Offerings.
Offers and sales made in reliance on
this Regulation A will not be inte-
grated with:

(1) Prior offers or sales of securities;
or

(2) Subsequent offers or sales of secu-
rities that are:

(i) Registered under the Securities
Act, except as provided in §230.254(d);

(ii) Made in reliance on §230.701;

(iii) Made pursuant to an employee
benefit plan;

(iv) Made in reliance on Regulation S
(8§230.901-904); or

(v) Made more than six months after
the completion of the Regulation A of-
fering.

NOTE: If the issuer offers or sells securities
for which the safe harbor rules are unavail-
able, such offers and sales still may not be
integrated with the Regulation A offering,
depending on the particular facts and cir-
cumstances. See Securities Act Release No.
4552 (November 6, 1962) [27 FR 11316].

(d) Offering Conditions—(1) Offers. (i)
Except as allowed by §230.254, no offer
of securities shall be made unless a
Form 1-A offering statement has been
filed with the Commission.

(ii) After the Form 1-A offering
statement has been filed:

(A) Oral offers may be made;

(B) Written offers under §230.255 may
be made;

(C) Printed advertisements may be
published or radio or television broad-
casts made, if they state from whom a

§230.252

Preliminary Offering Circular or Final
Offering Circular may be obtained, and
contain no more than the following in-
formation:

(1) The name of the issuer of the se-
curity;

(2) The title of the security, the
amount being offered and the per unit
offering price to the public;

(3) The general type of the issuer’s
business; and

(4) A brief statement as to the gen-
eral character and location of its prop-
erty.

(iii) After the Form 1-A offering
statement has been qualified, other
written offers may be made, but only if
accompanied with or preceded by a
Final Offering Circular.

(2) Sales. (i) No sale of securities shall
be made until:

(A) The Form 1-A offering statement
has been qualified;

(B) A Preliminary Offering Circular
or Final Offering Circular is furnished
to the prospective purchaser at least 48
hours prior to the mailing of the con-
firmation of sale to that person; and

(C) A Final Offering Circular is deliv-
ered to the purchaser with the con-
firmation of sale, unless it has been de-
livered to that person at an earlier
time.

(if) Sales by a dealer (including an
underwriter no longer acting in that
capacity for the security involved in
such transaction) that take place with-
in 90 days after the qualification of the
Regulation A offering statement may
be made only if the dealer delivers a
copy of the current offering circular to
the purchaser before or with the con-
firmation of sale. The issuer or under-
writer of the offering shall provide re-
questing dealers with reasonable quan-
tities of the offering circular for this
purpose.

(3) Continuous or delayed offerings.
Continuous or delayed offerings may be
made under this Regulation A if per-
mitted by §230.415.

§230.252 Offering statement.

(a) Documents to be included. The of-
fering statement consists of the facing
sheet of Form 1-A [§239.90 of this chap-
ter], the contents required by the form
and any other material information
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