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(2) The distribution of a preliminary
prospectus (i) in the case of a registra-
tion statement relating solely to secu-
rities to be offered at competitive bid-
ding, provided the undertaking in ltem
512(d)(1) of Regulation S-K
(8229.512(d)(2) of this chapter) is in-
cluded in the registration statement
and distribution of prospectuses pursu-
ant to such undertaking is made prior
to the publication or distribution of
the invitation for bids, or

(if) In the case of a registration
statement relating to a security issued
by a face-amount certificate company
or a redeemable security issued by an
open-end management company or unit
investment trust if any other security
of the same class is currently being of-
fered or sold, pursuant to an effective
registration statement by the issuer or
by or through an underwriter, or

(iii) In the case of an offering of sub-
scription rights unless it is con-
templated that the distribution will be
made through dealers and the under-
writers intend to make the offering
during the stockholders’ subscription
period, in which case copies of the pre-
liminary prospectus must be distrib-
uted to dealers prior to the effective
date of the registration statement in
the same fashion as is required in the
case of other offerings through under-
writers, or

(iv) In the case of a registration
statement pertaining to a security to
be offered pursuant to an exchange
offer or transaction described in Rule
145 (§230.145).

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570-574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498-1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
15 U.S.C. 77f, 779, 77h, 77j, 77s(a), 78c(b), 78I,
78m, 78n, 780(d), 78w(a), 79t(a), 77sss(a), 80a-
37)

[47 FR 11443, Mar. 16, 1982, as amended at 57
FR 56834, Dec. 1, 1992]
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§230.461 Acceleration of effective date.

(a) Requests for acceleration of the
effective date of a registration state-
ment shall be made by the registrant
and the managing underwriters of the
proposed issue, or, if there are no man-
aging underwriters, by the principal
underwriters of the proposed issue, and
shall state the date upon which it is de-
sired that the registration statement
shall become effective. Such requests
may be made in writing or orally, pro-
vided that, if an oral request is to be
made, a letter indicating that fact and
stating that the registrant and the
managing or principal underwriters are
aware of their obligations under the
Act must accompany the registration
statement for a pre-effective amend-
ment thereto) at the time of filing with
the Commission. Written requests may
be sent to the Commission by facsimile
transmission. If, by reason of the ex-
pected arrangement in connection with
the offering, it is to be requested that
the registration statement shall be-
come effective at a particular hour of
the day, the Commission must be ad-
vised to that effect not later than the
second business day before the day
which it is desired that the registra-
tion statement shall become effective.
A person’s request for acceleration will
be considered confirmation of such per-
son’s awareness of the person’s obliga-
tions under the Act. Not later than the
time of filing the last amendment prior
to the effective date of the registration
statement, the registrant shall inform
the Commission as to whether or not
the amount of compensation to be al-
lowed or paid to the underwriters and
any other arrangements among the
registrant, the underwriters and other
broker dealers participating in the dis-
tribution, as described in the registra-
tion statement, have been reviewed to
the extent required by the National As-
sociation of Securities Dealers, Inc.
and such Association has issued a
statement expressing no objections to
the compensation and other arrange-
ments.

(b) Having due regard to the ade-
quacy of information respecting the
registrant theretofore available to the
public, to the facility with which the
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nature of the securities to be reg-
istered, their relationship to the cap-
ital structure of the registrant issuer
and the rights of holders thereof can be
understood, and to the public interest
and the protection of investors, as pro-
vided in section 8(a) of the Act, it is
the general policy of the Commission,
upon request, as provided in paragraph
(a) of this section, to permit accelera-
tion of the effective date of the reg-
istration statement as soon as possible
after the filing of appropriate amend-
ments, if any. In determining the date
on which a registration statement
shall become effective, the following
are included in the situations in which
the Commission considers that the
statutory standards of section 8(a) may
not be met and may refuse to accel-
erate the effective date:

(1) Where there has not been a bona
fide effort to make the prospectus rea-
sonably concise, readable, and in com-
pliance with the plain English require-
ments of Rule 421(d) of Regulation C (17
CFR 230.421(d)) in order to facilitate an
understanding of the information in
the prospectus.

(2) Where the form of preliminary
prospectus, which has been distributed
by the issuer or underwriter, is found
to be inaccurate or inadequate in any
material respect, until the Commission
has received satisfactory assurance
that appropriate correcting material
has been sent to all underwriters and
dealers who received such preliminary
prospectus or prospectuses in quantity
sufficient for their information and the
information of others to whom the in-
accurate or inadequate material was
sent.

(3) Where the Commission is cur-
rently making an investigation of the
issuer, a person controlling the issuer,
or one of the underwriters, if any, of
the securities to be offered, pursuant to
any of the Acts administered by the
Commission.

(4) Where one or more of the under-
writers, although firmly committed to
purchase securities covered by the reg-
istration statement, is subject to and
does not meet the financial responsi-
bility requirements of Rule 15c3-1
under the Securities Exchange Act of
1934 (§240.15c3-1 of this chapter). For
the purposes of this paragraph under-

§230.461

writers will be deemed to be firmly
committed even though the obligation
to purchase is subject to the usual con-
ditions as to receipt of opinions of
counsel, accountants, etc., the accu-
racy of warranties or representations,
the happening of calamities or the oc-
currence of other events the deter-
mination of which is not expressed to
be in the sole or absolute discretion of
the underwriters.

(5) Where there have been trans-
actions in securities of the registrant
by persons connected with or proposed
to be connected with the offering which
may have artificially affected or may
artificially affect the market price of
the security being offered.

(6) Where the amount of compensa-
tion to be allowed or paid to the under-
writers and any other arrangements
among the registrant, the underwriters
and other broker dealers participating
in the distribution, as described in the
registration statement, if required to
be reviewed by the National Associa-
tion of Securities Dealers, Inc. (NASD),
have been reviewed by the NASD and
the NASD has not issued a statement
expressing no objections to the com-
pensation and other arrangements.

(7) Where, in the case of a significant
secondary offering at the market, the
registrant, selling security holders and
underwriters have not taken sufficient
measures to insure compliance with
Regulation M (§8§242.100 through 242.105
of this chapter.

(c¢) Insurance against liabilities aris-
ing under the Act, whether the cost of
insurance is borne by the registrant,
the insured or some other person, will
not be considered a bar to acceleration,
unless the registrant is a registered in-
vestment company or a business devel-
opment company and the cost of such
insurance is borne by other than an in-
sured officer or director of the reg-
istrant. In the case of such a reg-
istrant, the Commission may refuse to
accelerate the effective date of the reg-
istration statement when the reg-
istrant is organized or administered
pursuant to any instrument (including
a contract for insurance against liabil-
ities arising under the Act) that pro-
tects or purports to protect any direc-
tor or officer of the company against
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any liability to the company or its se-
curity holders to which he or she would
otherwise be subject by reason of will-
ful misfeasance, bad faith, gross neg-
ligence or reckless disregard of the du-
ties involved in the conduct of his or
her office.

[47 FR 11444, Mar. 16, 1982, as amended at 58
FR 18146, Apr. 8, 1993; 60 FR 26615, 26617, May
17, 1995; 62 FR 543, Jan. 3, 1997; 63 FR 6385,
Feb. 6, 1998]

§230.462 Immediate effectiveness of
certain registration statements and
post-effective amendments.

(a) A registration statement on Form
S-8 (§239.16b of this chapter) and a reg-
istration statement on Form S-3
(8§239.13 of this chapter) or on Form F-
3 (8§239.33 of this chapter) for a dividend
or interest reinvestment plan shall be-
come effective upon filing with the
Commission.

(b) A registration statement and any
post-effective amendment thereto shall
become effective upon filing with the
Commission if:

(1) The registration statement is for
registering additional securities of the
same class(es) as were included in an
earlier registration statement for the
same offering and declared effective by
the Commission;

(2) The new registration statement is
filed prior to the time confirmations
are sent or given; and

(3) The new registration statement
registers additional securities in an
amount and at a price that together
represent no more than 20% of the
maximum aggregate offering price set
forth for each class of securities in the
“Calculation of Registration Fee”’
table contained in such earlier reg-
istration statement.

(c) If the prospectus contained in a
post-effective amendment filed prior to
the time confirmations are sent or
given contains no substantive changes
from or additions to the prospectus
previously filed as part of the effective
registration statement, other than
price-related information omitted from
the registration statement in reliance
on Rule 430A of the Act (§230.430A),
such post-effective amendment shall
become effective upon filing with the
Commission.
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(d) A post-effective amendment filed
solely to add exhibits to a registration
statement shall become effective upon
filing with the Commission.

[59 FR 21650, Apr. 26, 1994, as amended by 60
FR 26617, May 17, 1995; 62 FR 39763, July 24,
1997]

§230.463 Report of offering of securi-
ties and use of proceeds therefrom.

(a) Except as provided in this section,
following the effective date of the first
registration statement filed under the
Act by an issuer, the issuer or suc-
cessor issuer shall report the use of
proceeds pursuant to Item 701 of Regu-
lation S-B or S-K or Item 14(e) of Form
20-F, as applicable, on its first periodic
report filed pursuant to Sections 13(a)
and 15(d) (15 U.S.C. 78m(a) and 780(d))
of the Securities Exchange Act of 1934
after effectiveness, and thereafter on
each of its subsequent periodic reports
filed pursuant to Sections 13(a) and
15(d) of the Securities Exchange Act of
1934 through the later of disclosure of
the application of all the offering pro-
ceeds or disclosure of the termination
of the offering.

(b) A successor issuer shall comply
with paragraph (a) of this section only
if a report of the use of proceeds is re-
quired with respect to the first effec-
tive registration statement of the pred-
ecessor issuer.

(c) For purposes of this section:

(1) The term offering proceeds shall
not include any amount(s) received for
the account(s) of any selling security
holder(s).

(2) The term application shall not in-
clude the temporary investment of pro-
ceeds by the issuer pending final appli-
cation.

(d) This section shall not apply to
any effective registration statement
for securities to be issued:

(1) In a business combination de-
scribed in Rule 145(a) (§230.145(a));

(2) By an issuer which pursuant to a
business combination described in Rule
145(a) has succeeded to another issuer
that prior to such business combina-
tion had a registration statement be-
come effective under the Act and on
the date of such business combination
was not subject to paragraph (a) of this
section;
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