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or banking regulation, respectively, in
the jurisdiction where located; and

(vi) The International Monetary
Fund, the International Bank for Re-
construction and Development, the
Inter-American Development Bank,
the Asian Development Bank, the Afri-
can Development Bank, the United Na-
tions, and their agencies, affiliates and
pension plans, and any other similar
international organizations, their
agencies, affiliates and pension plans.

() United States. “‘United States”
means the United States of America,
its territories and possessions, any
State of the United States, and the
District of Columbia.

[63 FR 9642, Feb. 25, 1998]

§230.903 Offers or sales of securities
by the issuer, a distributor, any of
their respective affiliates, or any
person acting on behalf of any of
the foregoing; conditions relating to
specific securities.

(a) An offer or sale of securities by
the issuer, a distributor, any of their
respective affiliates, or any person act-
ing on behalf of any of the foregoing,
shall be deemed to occur outside the
United States within the meaning of
§230.901 if:

(1) The offer or sale is made in an off-
shore transaction,;

(2) No directed selling efforts are
made in the United States by the
issuer, a distributor, any of their re-
spective affiliates, or any person acting
on behalf of any of the foregoing; and

(3) The conditions of paragraph (b) of
this section, as applicable, are satis-
fied.

(b) Additional conditions—(1) Category
1. No conditions other than those set
forth in §230.903(a) apply to securities
in this category. Securities are eligible
for this category if:

(i) The securities are issued by a for-
eign issuer that reasonably believes at
the commencement of the offering
that:

(A) There is no substantial U.S. mar-
ket interest in the class of securities to
be offered or sold (if equity securities
are offered or sold);

(B) There is no substantial U.S. mar-
ket interest in its debt securities (if
debt securities are offered or sold);
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(C) There is no substantial U.S. mar-
ket interest in the securities to be pur-
chased upon exercise (if warrants are
offered or sold); and

(D) There is no substantial U.S. mar-
ket interest in either the convertible
securities or the underlying securities
(if convertible securities are offered or
sold);

(if) The securities are offered and
sold in an overseas directed offering,
which means:

(A) An offering of securities of a for-
eign issuer that is directed into a sin-
gle country other than the United
States to the residents thereof and
that is made in accordance with the
local laws and customary practices and
documentation of such country; or

(B) An offering of non-convertible
debt securities of a domestic issuer
that is directed into a single country
other than the United States to the
residents thereof and that is made in
accordance with the local laws and cus-
tomary practices and documentation of
such country, provided that the prin-
cipal and interest of the securities (or
par value, as applicable) are denomi-
nated in a currency other than U.S.
dollars and such securities are neither
convertible into U.S. dollar-denomi-
nated securities nor linked to U.S. dol-
lars (other than through related cur-
rency or interest rate swap trans-
actions that are commercial in nature)
in a manner that in effect converts the
securities to U.S. dollar-denominated
securities.

(iii) The securities are backed by the
full faith and credit of a foreign gov-
ernment; or

(iv) The securities are offered and
sold to employees of the issuer or its
affiliates pursuant to an employee ben-
efit plan established and administered
in accordance with the law of a coun-
try other than the United States, and
customary practices and documenta-
tion of such country, provided that:

(A) The securities are issued in com-
pensatory circumstances for bona fide
services rendered to the issuer or its af-
filiates in connection with their busi-
nesses and such services are not ren-
dered in connection with the offer or
sale of securities in a capital-raising
transaction;
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(B) Any interests in the plan are not
transferable other than by will or the
laws of descent or distribution;

(C) The issuer takes reasonable steps
to preclude the offer and sale of inter-
ests in the plan or securities under the
plan to U.S. residents other than em-
ployees on temporary assignment in
the United States; and

(D) Documentation used in connec-
tion with any offer pursuant to the
plan contains a statement that the se-
curities have not been registered under
the Act and may not be offered or sold
in the United States unless registered
or an exemption from registration is
available.

(2) Category 2. The following condi-
tions apply to securities that are not
eligible for Category 1 (paragraph
(b)(1)) of this section and that are eq-
uity securities of a reporting foreign
issuer, or debt securities of a reporting
issuer or of a non-reporting foreign
issuer.

(i) Offering restrictions are
mented;

(i) The offer or sale, if made prior to
the expiration of a 40-day distribution
compliance period, is not made to a
U.S. person or for the account or ben-
efit of a U.S. person (other than a dis-
tributor); and

(iii) Each distributor selling securi-
ties to a distributor, a dealer, as de-
fined in section 2(a)(12) of the Act (15
U.S.C. 77b(a)(12)), or a person receiving
a selling concession, fee or other remu-
neration in respect of the securities
sold, prior to the expiration of a 40-day
distribution compliance period, sends a
confirmation or other notice to the
purchaser stating that the purchaser is
subject to the same restrictions on of-
fers and sales that apply to a dis-
tributor.

(3) Category 3. The following condi-
tions apply to securities that are not
eligible for Category 1 or 2 (paragraph
(b)(1) or (b)(2)) of this section:

(i) Offering restrictions are imple-
mented;

(ii) In the case of debt securities:

(A) The offer or sale, if made prior to
the expiration of a 40-day distribution
compliance period, is not made to a
U.S. person or for the account or ben-
efit of a U.S. person (other than a dis-
tributor); and
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(B) The securities are represented
upon issuance by a temporary global
security which is not exchangeable for
definitive securities until the expira-
tion of the 40-day distribution compli-
ance period and, for persons other than
distributors, until certification of ben-
eficial ownership of the securities by a
non-U.S. person or a U.S. person who
purchased securities in a transaction
that did not require registration under
the Act;

(iii) In the case of equity securities:

(A) The offer or sale, if made prior to
the expiration of a one-year distribu-
tion compliance period, is not made to
a U.S. person or for the account or ben-
efit of a U.S. person (other than a dis-
tributor); and

(B) The offer or sale, if made prior to
the expiration of a one-year distribu-
tion compliance period, is made pursu-
ant to the following conditions:

(1) The purchaser of the securities
(other than a distributor) certifies that
it is not a U.S. person and is not ac-
quiring the securities for the account
or benefit of any U.S. person or is a
U.S. person who purchased securities in
a transaction that did not require reg-
istration under the Act;

(2) The purchaser of the securities
agrees to resell such securities only in
accordance with the provisions of this
Regulation S (§230.901 through §230.905,
and Preliminary Notes), pursuant to
registration under the Act, or pursuant
to an available exemption from reg-
istration; and agrees not to engage in
hedging transactions with regard to
such securities unless in compliance
with the Act;

(3) The securities of a domestic issuer
contain a legend to the effect that
transfer is prohibited except in accord-
ance with the provisions of this Regu-
lation S (§230.901 through §230.905, and
Preliminary Notes), pursuant to reg-
istration under the Act, or pursuant to
an available exemption from registra-
tion; and that hedging transactions in-
volving those securities may not be
conducted unless in compliance with
the Act;

(4) The issuer is required, either by
contract or a provision in its bylaws,
articles, charter or comparable docu-
ment, to refuse to register any transfer
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of the securities not made in accord-
ance with the provisions of this Regu-
lation S (§230.901 through §230.905, and
Preliminary Notes), pursuant to reg-
istration under the Act, or pursuant to
an available exemption from registra-
tion; provided, however, that if the secu-
rities are in bearer form or foreign law
prevents the issuer of the securities
from refusing to register securities
transfers, other reasonable procedures
(such as a legend described in para-
graph (b)(3)(iii)(B)(3) of this section)
are implemented to prevent any trans-
fer of the securities not made in ac-
cordance with the provisions of this
Regulation S; and

(iv) Each distributor selling securi-
ties to a distributor, a dealer (as de-
fined in section 2(a)(12) of the Act (15
U.S.C. 77b(a)(12)), or a person receiving
a selling concession, fee or other remu-
neration, prior to the expiration of a
40-day distribution compliance period
in the case of debt securities, or a one-
year distribution compliance period in
the case of equity securities, sends a
confirmation or other notice to the
purchaser stating that the purchaser is
subject to the same restrictions on of-
fers and sales that apply to a dis-
tributor.

(4) Guaranteed securities. Notwith-
standing paragraphs (b)(1) through
(b)(3) of this section, in offerings of
debt securities fully and uncondition-
ally guaranteed as to principal and in-
terest by the parent of the issuer of the
debt securities, only the requirements
of paragraph (b) of this section that are
applicable to the offer and sale of the
guarantee must be satisfied with re-
spect to the offer and sale of the guar-
anteed debt securities.

(5) Warrants. An offer or sale of war-
rants under Category 2 or 3 (paragraph
(b)(2) or (b)(3)) of this section also must
comply with the following require-
ments:

(i) Each warrant must bear a legend
stating that the warrant and the secu-
rities to be issued upon its exercise
have not been registered under the Act
and that the warrant may not be exer-
cised by or on behalf of any U.S. person
unless registered under the Act or an
exemption from such registration is
available;
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(ii) Each person exercising a warrant
is required to give:

(A) Written certification that it is
not a U.S. person and the warrant is
not being exercised on behalf of a U.S.
person; or

(B) A written opinion of counsel to
the effect that the warrant and the se-
curities delivered upon exercise thereof
have been registered under the Act or
are exempt from registration there-
under; and

(iii) Procedures are implemented to
ensure that the warrant may not be ex-
ercised within the United States, and
that the securities may not be deliv-
ered within the United States upon ex-
ercise, other than in offerings deemed
to meet the definition of ‘‘offshore
transaction” pursuant to §230.902(h),
unless registered under the Act or an
exemption from such registration is
available.

[63 FR 9645, Feb. 25, 1998]

§230.904 Offshore resales.

(a) An offer or sale of securities by
any person other than the issuer, a dis-
tributor, any of their respective affili-
ates (except any officer or director who
is an affiliate solely by virtue of hold-
ing such position), or any person acting
on behalf of any of the foregoing, shall
be deemed to occur outside the United
States within the meaning of §230.901
if:

(1) The offer or sale are made in an
offshore transaction;

(2) No directed selling efforts are
made in the United States by the sell-
er, an affiliate, or any person acting on
their behalf; and

(3) The conditions of paragraph (b) of
this section, if applicable, are satisfied.

(b) Additional conditions. (1) Resales by
dealers and persons receiving selling con-
cessions. In the case of an offer or sale
of securities prior to the expiration of
the distribution compliance period
specified in Category 2 or 3 (paragraph
(b)(2) or (b)(3)) of §230.903, as applica-
ble, by a dealer, as defined in Section
2(a)(12) of the Act (15 U.S.C. 77b(a)(12)),
or a person receiving a selling conces-
sion, fee or other remuneration in re-
spect of the securities offered or sold:

(i) Neither the seller nor any person
acting on its behalf knows that the
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