Securities and Exchange Commission

(0)(2)A)(C) and (0)(2)({)(D) of this sec-
tion no later than ten business days
after the date the account is received.

(3) Changes in account type. A broker
or dealer registered with the Commis-
sion pursuant to section 15(b)(1) of the
Act (156 U.S.C. 780(b)(1)) that is also a
futures commission merchant reg-
istered pursuant to section 4f(a)(1) of
the Commodity Exchange Act (7 U.S.C.
6f(a)(1)) may change the type of ac-
count in which a customer’s security
futures products will be held; provided
that:

(i) The broker or dealer creates a
record of each change in account type,
including the name of the customer,
the account number, the date the
broker or dealer received the cus-
tomer’s request to change the account
type, if applicable, and the date the
change in account type became effec-
tive; and

(ii) The broker or dealer, at least ten
days before the customer’s account
type is changed:

(A) Notifies the customer in writing
of the date that the change will become
effective; and

(B) Provides the customer with the
disclosures described in paragraph
(0)(2)(1) of this section.

[37 FR 25226, Nov. 29, 1972; 38 FR 6277, Mar. 8,
1973, as amended at 42 FR 23790, May 10, 1977;
44 FR 1975, Jan. 9, 1979; 46 FR 37688, June 4,
1980; 47 FR 21775, May 20, 1982; 47 FR 23920,
June 2, 1982; 50 FR 41340, Oct. 10, 1985; 52 FR
30333, Aug. 14, 1987; 63 FR 59400, Nov. 3, 1998;
67 FR 58299, Sept. 13, 2002]

EFFECTIVE DATE NOTE: At 68 FR 12783, Mar.
17, 2003, §240.15c3-3 was amended by removing
its authority citation and revising paragraph
(b)(3)(iii) effective Apr. 16, 2003. For the con-
venience of the user the revised text is set
forth as follows:

§240.15¢3-3 Customer protection—reserves
and custody of securities.

* * * * *

(b) Physical possession or control of securities.
* % %

(3) * * *

(iii) Specifies that the broker or dealer:

(A) Must provide to the lender, upon the
execution of the agreement or by the close of
the business day of the loan if the loan oc-
curs subsequent to the execution of the
agreement, collateral, which fully secures
the loan of securities, consisting exclusively
of cash or United States Treasury bills and

§240.15¢3-3a

Treasury notes or an irrevocable letter of
credit issued by a bank as defined in section
3(a)(6)(A)-(C) of the Act (15 U.S.C.
78c(a)(6)(A)-(C)) or such other collateral as
the Commission designates as permissible by
order as necessary or appropriate in the pub-
lic interest and consistent with the protec-
tion of investors after giving consideration
to the collateral’s liquidity, volatility, mar-
ket depth and location, and the issuer’s cred-
itworthiness; and

(B) Must mark the loan to the market not
less than daily and, in the event that the
market value of all the outstanding securi-
ties loaned at the close of trading at the end
of the business day exceeds 100 percent of the
collateral then held by the lender, the bor-
rowing broker or dealer must provide addi-
tional collateral of the type described in
paragraph (b)(3)(iii)(A) of this section to the
lender by the close of the next business day
as necessary to equal, together with the col-
lateral then held by the lender, not less than
100 percent of the market value of the securi-
ties loaned; and

* * * * *

§240.15¢3-3a Exhibit A—formula for
determination reserve requirement
of brokers and dealers under
§240.15¢3-3.

Credits Debits

1. Free credit balances and other credit
balances in customers’ security ac-
counts. (See Note A) ....cccoevevvvenennne

2. Monies borrowed collateralized by
securities carried for the accounts of
customers (See Note B.) ........cccceeuee

3. Monies payable against customers’
securities loaned (See Note C.) ........

4. Customers’ securities failed to re-
ceive (See Note D.) ...cccccevirvviienennne

5. Credit balances in firm accounts
which are attributable to principal
sales to CUStOMErS ........cccccovvveivireenee

6. Market value of stock dividends,
stock splits and similar distributions
receivable outstanding over 30 cal-
endar days ...

7. Market value of short security count
differences over 30 calendar days old

8. Market value of short securities and
credits (not to be offset by longs or
by debits) in all suspense accounts
over 30 calendar days ..........c.ccceeuen.

9. Market value of securities which are
in transfer in excess of 40 calendar
days and have not been confirmed to
be in transfer by the transfer agent or
the issuer during the 40 days ............

10. Debit balances in customers’ cash
and margin accounts excluding unse-
cured accounts and accounts doubt-
ful of collection. (See Note E.) ..........

11. Securities borrowed to effectuate
short sales by customers and securi-
ties borrowed to make delivery on
customers’ securities failed to deliver

$XXX

XXX

XXX

XXX

XXX

XXX

XXX

XXX

XXX

XXX

XXX
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§240.15¢c3-4

Credits Debits

12. Failed to deliver of customers’ se-
curities not older than 30 calendar
AAYS oo

13. Margin required and on deposit with
the Options Clearing Corp. for all op-
tion contracts written or purchased in
customer accounts. (See Note F.) ....

.............. XXX

XXX

Total credits ..
Total debits ..

14. Excess of total credits (sum of
items 1-9) over total debits (sum of
items 10-13) required to be on de-
posit in the “Reserve Bank Account”
(8240.15c3-3(e)). If the computation
is made monthly as permitted by this
section, the deposit shall be not less
than 105 percent of the excess of

total credits over total debits ............ | .o XXX

NoOTE A. Item 1 shall include all outstanding drafts payable
to customers which have been applied against free credit bal-
ances or other credit balances and shall also include checks
drawn in excess of bank balances per the records of the
broker or dealer.

NOTE B. Item 2 shall include the amount of Letters of Credit
obtained by a member of Options Clearing Corporation which
are collateralized by customers’ securities, to the extent of the
member's margin requirement at Options Clearing Corp.

NoTE C. Item 3 shall include in addition to monies payable
against customer’s securities loaned the amount by which the
market value of securities loaned exceeds the collateral value
received from the lending of such securities.

NOTE D. Item 4 shall include in addition to customers’ secu-
rities failed to receive the amount by which the market value
of securities failed to receive and outstanding more than thirty
(30) calendar days exceeds their contract value.

NOTE E. (1) Debit balances in margin accounts shall be re-
duced by the amount by which a specific security (other than
an exempted security) which is collateral for margin accounts
exceeds in aggregate value 15 percent of the aggregate value
of all securities which collateralize all margin accounts receiv-
able; provided, however, the required reduction shall not be in
excess of the amount of the debit balance required to be ex-
cluded because of this concentration rule. A specified security
is deemed to be collateral for a margin account only to the ex-
tent it represents in value not more than 140 percent of the
customer debit balance in a margin account.

(2) Debit balances in special omnibus accounts, maintained
in compliance with the requirements of section 4(b) of Regula-
tion T under the Act (12 CFR 220.4(b) or similar accounts car-
ried on behalf of another broker or dealer, shall be reduced by
any deficits in such accounts (or if a credit, such credit shall
be increased) less any calls for margin, marks to the market,
or other required deposits which are outstanding 5 business
days or less.

(3) Debit balances in customers’ cash and margin accounts
included in the formula under item 10 shall be reduced by an
amount equal to 1 percent of their aggregate value.

(4) Debit balances in cash and margin accounts of house-
hold members and other persons related to principals of a
broker or dealer and debit balances in cash and margin ac-
counts of affiliated persons of a broker or dealer shall be ex-
cluded from the Reserve Formula, unless the broker or dealer
can demonstrate that such debit balances are directly related
to credit items in the formula.

(5) Debit balances in margin accounts (other than omnibus
accounts) shall be reduced by the amount by which any sin-
gle customer’s debit balance exceeds 25% (to the extent such
amount is greater than $50,000) of the broker-dealer's ten-
tative net capital (i.e., net capital prior to securities haircuts)
unless the broker or dealer can demonstrate that the debit
balance is directly related to credit items in the Reserve For-
mula. Related accounts (e.g., the separate accounts of an in-
dividual, accounts under common control or subject to cross
guarantees) shall be deemed to be a single customer's ac-
counts for purposes of this provision.

17 CFR Ch. Il (4-1-03 Edition)

If the registered national securities exchange or the reg-
istered national securities association having responsibility for
examining the broker or dealer (“designated examining au-
thority”) is satisfied, after taking into account the cir-
cumstances of the concentrated account including the quality,
diversity, and marketability of the collateral securing the debit
balances or margin accounts subject to this provision, that the
concentration of debit balances is appropriate, then such des-
ignated examining authority may grant a partial or plenary ex-
ception from this provision.

The debit balance may be included in the reserve formula
computation for five business days from the day the request is
made.

(6) Debit balances of joint accounts, custodian accounts,
participations in hedge funds or limited partnerships or similar
type accounts or arrangements of a person who would be ex-
cluded from the definition of customer (“non-customer”) which
persons includible in the definition of customer shall be in-
cluded in the Reserve Formula in the following manner: if the
percentage ownership of the non-customer is less than 5 per-
cent then the entire debit balance shall be included in the for-
mula; if such percentage ownership is between 5 percent and
50 percent then the portion of the debit balance attributable to
the non-customer shall be excluded from the formula unless
the broker or dealer can demonstrate that the debit balance is
directly related to credit items in the formula; if such percent-
age ownership is greater than 50 percent, then the entire
debit balance shall be excluded from the formula unless the
broker or dealer can demonstrate that the debit balance is di-
rectly related to credit items in the formula.

NoTe F. Item 13 shall include the amount of margin re-
quired and on deposit with Options Clearing Corporation to
the extent such margin is represented by cash, proprietary
qualified securities, and letters of credit collateralized by cus-
tomers’ securities.

[42 FR 27224, May 27, 1977, as amended at 50
FR 41340, Oct. 10, 1985; 52 FR 30334, Aug. 14,
19817]

§240.15¢3-4 Internal risk management
control systems for OTC derivatives
dealers.

(a) An OTC derivatives dealer shall
establish, document, and maintain a
system of internal risk management
controls to assist it in managing the
risks associated with its business ac-
tivities, including market, credit, le-
verage, liquidity, legal, and oper-
ational risks.

(b) An OTC derivatives dealer shall
consider the following when adopting
its internal control system guidelines,
policies, and procedures:

(1) The ownership and governance
structure of the OTC derivatives deal-
er;

(2) The composition of the governing
body of the OTC derivatives dealer;

(3) The management philosophy of
the OTC derivatives dealer;

(4) The scope and nature of estab-
lished risk management guidelines;

(5) The scope and nature of the per-
missible OTC derivatives activities;

(6) The sophistication and experience
of relevant trading, risk management,
and internal audit personnel;
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