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Note (3): The approval conditions of para-
graphs (d)(1), (d)(2) and (e) of this section re-
quire the approval of each specific trans-
action, and are not satisfied by approval of a 
plan in its entirety except for the approval of 
a plan pursuant to which the terms and con-
ditions of each transaction are fixed in ad-
vance, such as a formula plan. Where the 
terms of a subsequent transaction (such as 
the exercise price of an option, or the provi-
sion of an exercise or tax withholding right) 
are provided for in a transaction as initially 
approved pursuant to paragraphs (d)(1), (d)(2) 
or (e), such subsequent transaction shall not 
require further specific approval.

[61 FR 30393, June 14, 1996]

§ 240.16b–4 [Reserved]

§ 240.16b–5 Bona fide gifts and inherit-
ance. 

Both the acquisition and the disposi-
tion of equity securities shall be ex-
empt from the operation of section 
16(b) of the Act if they are: (a) Bona 
fide gifts; or (b) transfers of securities 
by will or the laws of descent and dis-
tribution.

§ 240.16b–6 Derivative securities. 
(a) The establishment of or increase 

in a call equivalent position or liquida-
tion of or decrease in a put equivalent 
position shall be deemed a purchase of 
the underlying security for purposes of 
section 16(b) of the Act, and the estab-
lishment of or increase in a put equiva-
lent position or liquidation of or de-
crease in a call equivalent position 
shall be deemed a sale of the under-
lying securities for purposes of section 
16(b) of the Act: Provided, however, 
That if the increase or decrease occurs 
as a result of the fixing of the exercise 
price of a right initially issued without 
a fixed price, where the date the price 
is fixed is not known in advance and is 
outside the control of the recipient, the 
increase or decrease shall be exempt 
from section 16(b) of the Act with re-
spect to any offsetting transaction 
within the six months prior to the date 
the price is fixed. 

(b) The closing of a derivative secu-
rity position as a result of its exercise 
or conversion shall be exempt from the 
operation of section 16(b) of the Act, 
and the acquisition of underlying secu-
rities at a fixed exercise price due to 
the exercise or conversion of a call 
equivalent position or the disposition 

of underlying securities at a fixed exer-
cise price due to the exercise of a put 
equivalent position shall be exempt 
from the operation of section 16(b) of 
the Act: Provided, however, That the ac-
quisition of underlying securities from 
the exercise of an out-of-the-money op-
tion, warrant, or right shall not be ex-
empt unless the exercise is necessary 
to comport with the sequential exer-
cise provisions of the Internal Revenue 
Code (26 U.S.C. 422A).

NOTE TO PARAGRAPH (B): The exercise or 
conversion of a derivative security that does 
not satisfy the conditions of this section is 
eligible for exemption from section 16(b) of 
the Act to the extent that the conditions of 
§ 240.16b–3 are satisfied.

(c) In determining the short-swing 
profit recoverable pursuant to section 
16(b) of the Act from transactions in-
volving the purchase and sale or sale 
and purchase of derivative and other 
securities, the following rules apply: 

(1) Short-swing profits in trans-
actions involving the purchase and sale 
or sale and purchase of derivative secu-
rities that have identical characteris-
tics (e.g., purchases and sales of call op-
tions of the same strike price and expi-
ration date, or purchases and sales of 
the same series of convertible deben-
tures) shall be measured by the actual 
prices paid or received in the short-
swing transactions. 

(2) Short-swing profits in trans-
actions involving the purchase and sale 
or sale and purchase of derivative secu-
rities having different characteristics 
but related to the same underlying se-
curity (e.g., the purchase of a call op-
tion and the sale of a convertible de-
benture) or derivative securities and 
underlying securities shall not exceed 
the difference in price of the under-
lying security on the date of purchase 
or sale and the date of sale or purchase. 
Such profits may be measured by cal-
culating the short-swing profits that 
would have been realized had the sub-
ject transactions involved purchases 
and sales solely of the derivative secu-
rity that was purchased or solely of the 
derivative security that was sold, val-
ued as of the time of the matching pur-
chase or sale, and calculated for the 
lesser of the number of underlying se-
curities actually purchased or sold. 
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