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funds or securities used as margin for 
or excess funds related to futures con-
tracts, options on futures or any other 
instruments subject to CFTC jurisdic-
tion that trade outside the United 
States, its territories, or possessions, 
the term regulated account means such 
separate regulated account or any 
other account subject to record-keep-
ing regulations of the CFTC. 

(3) Unsolicited transaction means a 
transaction that is not effected in a 
discretionary account or recommended 
to a customer by the futures commis-
sion merchant, an associated person of 
a futures commission merchant, a busi-
ness affiliate that is controlled by, con-
trolling, or under common control with 
the futures commission merchant, or 
an introducing broker that is guaran-
teed by the futures commission mer-
chant. 

(4) Futures and futures contracts mean 
contracts of sale of a commodity for fu-
ture delivery traded on or subject to 
the rules of a contract market des-
ignated by the CFTC or traded on or 
subject to the rules of any board of 
trade located outside the United 
States, its territories, or possessions. 

(5) Options on futures means puts or 
calls on a futures contract traded on or 
subject to the rules of a contract mar-
ket designated by the CFTC or traded 
or subject to the rules of any board of 
trade located outside the United 
States, its territories, or possessions. 

[52 FR 27969, July 24, 1987]

§ 240.3a44–1 Proprietary government 
securities transactions incidental to 
the futures-related business of a 
CFTC-regulated person. 

(a) A person registered with the Com-
modity Futures Trading Commission 
(‘‘CFTC’’), a contract market des-
ignated by the CFTC, such a contract 
market’s affiliated clearing organiza-
tion, or any floor trader or such a con-
tract market (hereinafter referred to 
collectively as a ‘‘CFTC-regulated per-
son’’) is not a government securities 
dealer solely because such person ef-
fects transactions for its own account 
in government securities that are de-
fined in paragraph (b) of this section as 
incidental to such person’s futures-re-
lated business. 

(b) Provided that a CFTC-regulated 
person does not advertise or otherwise 
hold itself out as a government securi-
ties dealer except as permitted under 
rule 3a43-1 (§ 240.3a43–1) the following 
transactions in government securities 
for its own account are incidental to 
the futures-related business of such a 
CFTC-regulated person: 

(1) Transactions to effect delivery of 
a government security pursuant to a 
futures contract; 

(2) Exchange of futures for physicals 
transactions with (i) a government se-
curities broker or government securi-
ties dealer that has registered with the 
Commission or filed notice pursuant to 
section 15C(a) of the Act or (ii) a CFTC-
regulated person; 

(3) Transactions (including repur-
chase agreements and reverse repur-
chase agreements) involving seg-
regated customer funds and securities 
or funds and securities held by a clear-
ing organization with (i) a government 
securities broker or government secu-
rities dealer that has registered with 
the Commission of filed notice pursu-
ant to section 15C(a) of the Act or (ii) 
a bank; 

(4) Transactions for risk reduction or 
arbitrage of existing or contempora-
neously created positions in futures or 
options on futures with (i) a govern-
ment securities broker or government 
securities dealer that has registered 
with the Commission or filed notice 
pursuant to section 15C(a) of the Act or 
(ii) a CFTC-regulated person; 

(5) Repurchase and reverse repur-
chase agreement transactions between 
a futures commission merchant acting 
in a proprietary capacity and another 
CFTC-regulated person acting in a pro-
prietary capacity and contempora-
neous offsetting transactions between 
such a futures commission merchant 
and (i) a government securities broker 
or government securities dealer that 
has registered with the Commission or 
filed notice pursuant to section 15C(a) 
of the Act, (ii) a bank, or (iii) a CFTC-
regulated person acting in a propri-
etary capacity; and 

(6) Any transaction or transactions 
that the Commission exempts, either 
unconditionally or on specified terms 
and conditions, as incidental to the fu-
tures related business of a specified 
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CFTC-regulated person, a specified cat-
egory of CFTC-regulated persons, or 
CFTC-regulated persons generally. 

(c) Definitions. (1) Segregated customer 
funds means funds subject to CFTC seg-
regation requirements. 

(2) Futures and futures contracts 
means contracts of sale of a com-
modity for future delivery traded on or 
subject to the rules of a contract mar-
ket designated by the CFTC or traded 
on or subject to the rules of any board 
of trade located outside the United 
States, its territories, or possessions. 

(3) Options on futures means puts or 
calls on a futures contract traded on or 
subject to the rules of a contract mar-
ket designated by the CFTC or traded 
on or subject to the rules of any board 
of trade located outside the United 
States, its territories, or possessions. 

[52 FR 27970, July 24, 1987]

§ 240.3a51–1 Definition of ‘‘penny 
stock’’. 

For purposes of section 3(a)(51) of the 
Act, the term ‘‘penny stock’’ shall 
mean any equity security other than a 
security: 

(a) That is a reported security, as de-
fined in 17 CFR 240.11Aa3–1(a) of this 
chapter; 
except that a security that is reg-
istered on the American Stock Ex-
change, Inc. pursuant to the listing cri-
teria of the Emerging Company Mar-
ketplace, but that does not otherwise 
satisfy the requirements of paragraph 
(b), (c), or (d) of this section, shall be a 
penny stock for purposes of section 
15(b)(6) of the Act; 

(b) That is issued by an investment 
company registered under the Invest-
ment Company Act of 1940; 

(c) That is a put or call option issued 
by the Options Clearing Corporation; 

(d) Except for purposes of section 7(b) 
of the Securities Act and Rule 419 (17 
CFR 230.419), that has a price of five 
dollars or more; 

(1) For purposes of paragraph (d) of 
this section: 

(i) A security has a price of five dol-
lars or more for a particular trans-
action if the security is purchased or 
sold in that transaction at a price of 
five dollars or more, excluding any 
broker or dealer commission, commis-

sion equivalent, mark-up, or mark-
down; and 

(ii) Other than in connection with a 
particular transaction, a security has a 
price of five dollars or more at a given 
time if the inside bid quotation is five 
dollars or more; provided, however, that 
if there is no such inside bid quotation, 
a security has a price of five dollars or 
more at a given time if the average of 
three or more interdealer bid 
quotations at specified prices displayed 
at that time in an interdealer 
quotation system, as defined in 17 CFR 
240.15c2–7(c)(1), by three or more mar-
ket makers in the security, is five dol-
lars or more. 

(iii) The term ‘‘inside bid quotation’’ 
shall mean the highest bid quotation 
for the security displayed by a market 
maker in the security on an automated 
interdealer quotation system that has 
the characteristics set forth in section 
17B(b)(2) of the Act, or such other auto-
mated interdealer quotation system 
designated by the Commission for pur-
poses of this section, at any time in 
which at least two market makers are 
contemporaneously displaying on such 
system bid and offer quotations for the 
security at specified prices. 

(2) If a security is a unit composed of 
one or more securities, the unit price 
divided by the number of shares of the 
unit that are not warrants, options, 
rights, or similar securities must be 
five dollars or more, as determined in 
accordance with paragraph (d)(1) of 
this section, and any share of the unit 
that is a warrant, option, right, or 
similar security, or a convertible secu-
rity, must have an exercise price or 
conversion price of five dollars or 
more; 

(e) That is registered, or approved for 
registration upon notice of issuance, on 
a national securities exchange that 
makes transaction reports available 
pursuant to 17 CFR 240.11Aa3–1 of this 
chapter, provided that: 

(1) Price and volume information 
with respect to transactions in that se-
curity is required to be reported on a 
current and continuing basis and is 
made available to vendors of market 
information pursuant to the rules of 
the national securities exchange; and 

(2) The security is purchased or sold 
in a transaction that is effected on or 
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