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Reference period means the two full
calendar months immediately pre-
ceding the filing of the registration
statement or, if there is no registration
statement or if the distribution in-
volves the sale of securities on a de-
layed basis pursuant to §230.415 of this
chapter, the two full calendar months
immediately preceding the determina-
tion of the offering price.

Reference security means a security
into which a security that is the sub-
ject of a distribution (‘‘subject secu-
rity”’) may be converted, exchanged, or
exercised or which, under the terms of
the subject security, may in whole or
in significant part determine the value
of the subject security.

Restricted period means:

(1) For any security with an ADTV
value of $100,000 or more of an issuer
whose common equity securities have a
public float value of $25 million or
more, the period beginning on the later
of one business day prior to the deter-
mination of the offering price or such
time that a person becomes a distribu-
tion participant, and ending upon such
person’s completion of participation in
the distribution; and

(2) For all other securities, the period
beginning on the later of five business
days prior to the determination of the
offering price or such time that a per-
son becomes a distribution participant,
and ending upon such person’s comple-
tion of participation in the distribu-
tion.

(3) In the case of a distribution in-
volving a merger, acquisition, or ex-
change offer, the period beginning on
the day proxy solicitation or offering
materials are first disseminated to se-
curity holders, and ending upon the
completion of the distribution.

Securities Act means the Securities
Act of 1933 (15 U.S.C. T7a et seq.).

Selling security holder means any per-
son on whose behalf a distribution is
made, other than an issuer.

Stabilize or stabiliczing means the plac-
ing of any bid, or the effecting of any
purchase, for the purpose of pegging,
fixing, or maintaining the price of a se-
curity.

Syndicate covering transaction means
the placing of any bid or the effecting
of any purchase on behalf of the sole
distributor or the underwriting syn-
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dicate or group to reduce a short posi-
tion created in connection with the of-
fering.

30% ADTYV limitation means 30 percent
of the market maker’s ADTV in a cov-
ered security during the reference pe-
riod, as obtained from the NASD.

Underwriter means a person who has
agreed with an issuer or selling secu-
rity holder:

(1) To purchase securities for dis-
tribution; or

(2) To distribute securities for or on
behalf of such issuer or selling security
holder; or

(3) To manage or supervise a distribu-
tion of securities for or on behalf of
such issuer or selling security holder.

[62 FR 544, Jan. 3, 1997, as amended at 62 FR
11323, Mar. 12, 1997]

§242.101 Activities by
participants.

distribution

(a) Unlawful Activity. In connection
with a distribution of securities, it
shall be unlawful for a distribution par-
ticipant or an affiliated purchaser of
such person, directly or indirectly, to
bid for, purchase, or attempt to induce
any person to bid for or purchase, a
covered security during the applicable
restricted period; Provided, however,
That if a distribution participant or af-
filiated purchaser is the issuer or sell-
ing security holder of the securities
subject to the distribution, such person
shall be subject to the provisions of
§242.102, rather than this section.

(b) Excepted Activity. The following
activities shall not be prohibited by
paragraph (a) of this section:

(1) Research. The publication or dis-
semination of any information, opin-
ion, or recommendation, if the condi-
tions of §§230.138 or 230.139 of this chap-
ter are met; or

(2) Transactions complying with certain
other sections. Transactions complying
with §§242.103 or 242.104; or

(3) Odd-lot transactions. Transactions
in odd-lots; or transactions to offset
odd-lots in connection with an odd-lot
tender offer conducted pursuant to
§240.13e—4(h)(5) of this chapter; or

(4) Exercises of securities. The exercise
of any option, warrant, right, or any
conversion privilege set forth in the in-
strument governing a security; or
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(5) Unsolicited transactions. Unsolic-
ited brokerage transactions; or unsolic-
ited purchases that are not effected
from or through a broker or dealer, on
a securities exchange, or through an
inter-dealer quotation system or elec-
tronic communications network; or

(6) Basket transactions. (i) Bids or pur-
chases, in the ordinary course of busi-
ness, in connection with a basket of 20
or more securities in which a covered
security does not comprise more than
5% of the value of the basket pur-
chased; or

(ii) Adjustments to such a basket in
the ordinary course of business as a re-
sult of a change in the composition of
a standardized index; or

(T De minimis transactions. Purchases
during the restricted period, other than
by a passive market maker, that total
less than 2% of the ADTV of the secu-
rity being purchased, or unaccepted
bids; Provided, however, That the person
making such bid or purchase has main-
tained and enforces written policies
and procedures reasonably designed to
achieve compliance with the other pro-
visions of this section; or

(8) Transactions in connection with a
distribution. Transactions among dis-
tribution participants in connection
with a distribution, and purchases of
securities from an issuer or selling se-
curity holder in connection with a dis-
tribution, that are not effected on a se-
curities exchange, or through an inter-
dealer quotation system or electronic
communications network; or

(9) Offers to sell or the solicitation of of-
fers to buy. Offers to sell or the solicita-
tion of offers to buy the securities
being distributed (including securities
acquired in stabilizing), or securities
offered as principal by the person mak-
ing such offer or solicitation; or

(10) Transactions in Rule 144A securi-
ties. Transactions in securities eligible
for resale under §230.144A(d)(3) of this
chapter, or any reference security, if
the Rule 144A securities are offered or
sold in the United States solely to:

(i) Qualified institutional buyers, as
defined in §230.144A(a)(1) of this chap-
ter, or to offerees or purchasers that
the seller and any person acting on be-
half of the seller reasonably believes
are qualified institutional buyers, in
transactions exempt from registration
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under section 4(2) of the Securities Act
(15 U.S.C. 77d4(2)) or §§230.144A or 230.501
through 230.508 of this chapter; or

(ii) Persons not deemed to be “U.S.
persons’ for purposes of §§230.902(0)(2)
or 230.902(0)(7) of this chapter, during a
distribution qualifying under para-
graph (b)(10)(i) of this section.

(c) Excepted Securities. The provisions
of this section shall not apply to any of
the following securities:

(1) Actively-traded securities. Securi-
ties that have an ADTV value of at
least $1 million and are issued by an
issuer whose common equity securities
have a public float value of at least
$150 million; Provided, however, That
such securities are not issued by the
distribution participant or an affiliate
of the distribution participant; or

(2) Investment grade nonconvertible and
asset-backed securities. Nonconvertible
debt securities, nonconvertible pre-
ferred securities, and asset-backed se-
curities, that are rated by at least one
nationally recognized statistical rating
organization, as that term is used in
§240.15c3-1 of this chapter, in one of its
generic rating categories that signifies
investment grade; or

(3) Exempted securities. ‘‘Exempted se-
curities” as defined in section 3(a)(12)
of the Exchange Act (@15 U.S.C.
78c(a)(12)); or

(4) Face-amount certificates or securi-
ties issued by an open-end management
investment company or unit investment
trust. Face-amount certificates issued
by a face-amount certificate company,
or redeemable securities issued by an
open-end management investment
company or a unit investment trust.
Any terms used in this paragraph (c)(4)
that are defined in the Investment
Company Act of 1940 (15 U.S.C. 80a-1 et
seq.) shall have the meanings specified
in such Act.

(d) Exemptive Authority. Upon written
application or upon its own motion,
the Commission may grant an exemp-
tion from the provisions of this sec-
tion, either unconditionally or on spec-
ified terms and conditions, to any
transaction or class of transactions, or
to any security or class of securities.
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