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may not purchase, sell or otherwise ac-
quire or transfer an interest in any eq-
uity security of an issuer, if a descrip-
tion of such period, including its fre-
quency and duration and the plan
transactions to be suspended or other-
wise affected, is:

(1) Incorporated into the individual
account plan or included in the docu-
ments or instruments under which the
plan operates; and

(2) Disclosed to an employee before
he or she formally enrolls, or within 30
days following formal enrollment, as a
participant under the individual ac-
count plan or within 30 days after the
adoption of an amendment to the plan.
For purposes of this paragraph (a)(2),
the disclosure may be provided in any
graphic form that is reasonably acces-
sible to the employee; or

(b) Any trading suspension described
in §245.100(b) that is imposed in connec-
tion with a corporate merger, acquisi-
tion, divestiture or similar transaction
involving the plan or plan sponsor, the
principal purpose of which is to permit
persons affiliated with the acquired or
divested entity to become participants
or beneficiaries, or to cease to be par-
ticipants or beneficiaries, in an indi-
vidual account plan; provided that the
persons who become participants or
beneficiaries in an individual account
plan are not able to participate in the
same class of equity securities after
the merger, acquisition, divestiture or
similar transaction as before the trans-
action.

§245.103 Issuer right of recovery;
right of action by equity security
owner.

(a) Recovery of profits. Section
306(a)(2) of the Sarbanes-Oxley Act of
2002 (15 U.S.C. T7244(a)(2)) provides that
any profit realized by a director or ex-
ecutive officer from any purchase, sale
or other acquisition or transfer of any
equity security of an issuer in viola-
tion of section 306(a)(1) of that Act (15
U.S.C. 7244(a)(1)) will inure to and be
recoverable by the issuer, regardless of
any intention on the part of the direc-
tor or executive officer in entering into
the transaction.

(b) Actions to recover profit. Section
306(a)(2) of the Sarbanes-Oxley Act of
2002 provides that an action to recover
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profit may be instituted at law or in
equity in any court of competent juris-
diction by the issuer, or by the owner
of any equity security of the issuer in
the name and on behalf of the issuer if
the issuer fails or refuses to bring such
action within 60 days after the date of
request, or fails diligently to prosecute
the action thereafter, except that no
such suit may be brought more than
two years after the date on which such
profit was realized.

(c) Measurement of profit. (1) In deter-
mining the profit recoverable in an ac-
tion undertaken pursuant to section
306(a)(2) of the Sarbanes-Oxley Act of
2002 from a transaction that involves a
purchase, sale or other acquisition or
transfer (other than a grant, exercise,
conversion or termination of a deriva-
tive security) in violation of section
306(a)(1) of that Act of an equity secu-
rity of an issuer that is registered pur-
suant to section 12(b) or 12(g) of the Ex-
change Act (15 U.S.C. 78I(b) or (g)) and
listed on a national securities exchange
or listed in an automated inter-dealer
quotation system of a national securi-
ties association, profit (including any
loss avoided) may be measured by com-
paring the difference between the
amount paid or received for the equity
security on the date of the transaction
during the blackout period and the av-
erage market price of the equity secu-
rity calculated over the first three
trading days after the ending date of
the blackout period.

(2) In determining the profit recover-
able in an action undertaken pursuant
to section 306(a)(2) of the Sarbanes-
Oxley Act of 2002 from a transaction
that is not described in paragraph (c)(1)
of this section, profit (including any
loss avoided) may be measured in a
manner that is consistent with the ob-
jective of identifying the amount of
any gain realized or loss avoided by a
director or executive officer as a result
of a transaction taking place in viola-
tion of section 306(a)(1) of that Act dur-
ing the blackout period as opposed to
taking place outside of such blackout
period.

(3) The terms of this section do not
limit in any respect the authority of
the Commission to seek or determine
remedies as the result of a transaction
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taking place in violation of section
306(a)(1) of the Sarbanes-Oxley Act.

§245.104 Notice.

(a) In any case in which a director or
executive officer is subject to section
306(a)(1) of the Sarbanes-Oxley Act of
2002 (15 U.S.C. 7244(a)(1)) in connection
with a blackout period (as defined in
§245.100(b)) with respect to any equity
security, the issuer of the equity secu-
rity must timely notify each director
or officer and the Commission of the
blackout period.

(b) For purposes of this section:

(1)The notice must include:

(i) The reason or reasons for the
blackout period;

(ii) A description of the plan trans-
actions to be suspended during, or oth-
erwise affected by, the blackout period;

(iii) A description of the class of eq-
uity securities subject to the blackout
period;

(iv) The length of the blackout period
by reference to:

(A) The actual or expected beginning
date and ending date of the blackout
period; or

(B) The calendar week during which
the blackout period is expected to
begin and the calendar week during
which the blackout period is expected
to end, provided that the notice to di-
rectors and executive officers describes
how, during such week or weeks, a di-
rector or executive officer may obtain,
without charge, information as to
whether the blackout period has begun
or ended; and provided further that the
notice to the Commission describes
how, during the blackout period and
for a period of two years after the end-
ing date of the blackout period, a secu-
rity holder or other interested person
may obtain, without charge, the actual
beginning and ending dates of the
blackout period.

(C) For purposes of this paragraph
(b)(1)(dv), a calendar week means a
seven-day period beginning on Sunday
and ending on Saturday; and

(v) The name, address and telephone
number of the person designated by the
issuer to respond to inquiries about the
blackout period, or, in the absence of
such a designation, the issuer’s human
resources director or person performing
equivalent functions.

§245.104

(2) (i) Notice to an affected director
or executive officer will be considered
timely if the notice described in para-
graph (b)(1) of this section is provided
(in graphic form that is reasonably ac-
cessible to the recipient):

(A) No later than five business days
after the issuer receives the notice re-
quired by section 101(i)(2)(E) of the Em-
ployment Retirement Income Security
Act of 1974 (29 U.S.C. 1021(1)(2)(E)); or

(B) If no such notice is received by
the issuer, a date that is at least 15 cal-
endar days before the actual or ex-
pected beginning date of the blackout
period.

(ii) Notwithstanding paragraph
(b)(2)(1) of this section, the require-
ment to give advance notice will not
apply in any case in which the inabil-
ity to provide advance notice of the
blackout period is due to events that
were unforeseeable to, or cir-
cumstances that were beyond the rea-
sonable control of, the issuer, and the
issuer reasonably so determines in
writing. Determinations described in
the preceding sentence must be dated
and signed by an authorized represent-
ative of the issuer. In any case in
which this exception to the advance
notice requirement applies, the issuer
must provide the notice described in
paragraph (b)(1) of this section, as well
as a copy of the written determination,
to all affected directors and executive
officers as soon as reasonably prac-
ticable.

(iii) If there is a subsequent change
in the beginning or ending dates of the
blackout period as provided in the no-
tice to directors and executive officers
under paragraph (b)(2)(i) of this sec-
tion, an issuer must provide directors
and executive officers with an updated
notice explaining the reasons for the
change in the date or dates and identi-
fying all material changes in the infor-
mation contained in the prior notice.
The updated notice is required to be
provided as soon as reasonably prac-
ticable, unless such notice in advance
of the termination of a blackout period
is impracticable.

(3) Notice to the Commission will be
considered timely if:

(i) The issuer, except as provided in
paragraph (b)(3)(ii) of this section, files
a current report on Form 8-K (§249.308
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