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14c–3 (a) and (b) under the Securities 
Exchange Act of 1934. 

(c) For the purpose of this rule, the 
term forward-looking statement shall 
mean and shall be limited to: 

(1) A statement containing a projec-
tion of revenues, income (loss), earn-
ings (loss) per share, capital expendi-
tures, dividends, capital structure or 
other financial items; 

(2) A statement of management’s 
plans and objectives for future oper-
ations; 

(3) A statement of future economic 
performance contained in manage-
ment’s discussion and analysis of fi-
nancial condition and results of oper-
ations included pursuant to Item 303 of 
Regulation S–K (§ 229.303 of this chap-
ter) or Item 5 of Form 20–F; or 

(4) Disclosed statements of the as-
sumptions underlying or relating to 
any of the statements described in 
paragraphs (c) (1), (2), or (3) of this sec-
tion. 

(d) For the purpose of this rule the 
term fraudulent statement shall mean a 
statement which is an untrue state-
ment of a material fact, a statement 
false or misleading with respect to any 
material fact, an omission to state a 
material fact necessary to make a 
statement not misleading, or which 
constitutes the employment of a ma-
nipulative, deceptive, or fraudulent de-
vice, contrivance, scheme, transaction, 
act, practice, course of business, or an 
artifice to defraud, as those terms are 
used in the Trust Indenture Act of 1939 
and other acts referred to in section 
323(b) thereof or the rules or regula-
tions promulgated thereunder. 

[46 FR 19458, Mar. 31, 1981, as amended at 47 
FR 54790, Dec. 26, 1982; 56 FR 30077, July 1, 
1991; 64 FR 53925, Oct. 5, 1999]

RULES UNDER SECTION 303

§ 260.3(4)–1 Definition of ‘‘commission 
from an underwriter or dealer not 
in excess of the usual and cus-
tomary distributors’ or sellers’ com-
missions’’ in section 303(4), for cer-
tain transactions. 

(a) The term commission in section 
303(4) shall include such remuneration, 
commonly known as a spread, as may 
be received by a distributor or dealer 
as a consequence of reselling securities 
bought from an underwriter or dealer 

at a price below the offering price of 
such securities, where such resales af-
ford the distributor or dealer a margin 
of profit not in excess of what is usual 
and customary in such transactions. 

(b) The term commission from an un-
derwriter or dealer in section 303(4) shall 
include commissions paid by an under-
writer or dealer affiliated with the 
issuer. 

(c) The term usual and customary dis-
tributors’ or sellers’ commission in section 
303(4) shall mean a commission or re-
muneration, commonly known as a 
spread, paid to or received by any per-
son selling securities either for his own 
account or for the account of others, 
which is not in excess of the amount 
usual and customary in the distribu-
tion and sale of issues of similar type 
and size, and not in excess of the 
amount allowed to other persons, if 
any, for comparable service in the dis-
tribution of the particular issue; but 
such term shall not include amounts 
paid to any person whose function is 
the management of the distribution of 
all of a substantial part of the par-
ticular issue, or who performs the func-
tions normally performed by an under-
writer or underwriting syndicate.

§ 260.3(4)–2 Definition of ‘‘distribution’’ 
in section 303(4) for certain trans-
actions. 

A person, the chief part of the busi-
ness of which consists in the purchase 
of the securities of any one issuer and/
or its affiliate and in the sale of its 
own securities to furnish the proceeds 
with which to acquire the securities of 
such issuer and/or affiliate, is to be re-
garded as engaged in the distribution 
of the securities of such issuer and/or 
affiliate within the meaning of section 
303(4).

§ 260.3(4)–3 Definitions of ‘‘partici-
pates’’ and ‘‘participation’’ as used 
in section 303(4), in relation to cer-
tain transactions. 

(a) The terms participates and partici-
pation in section 303(4) shall not in-
clude the interest of a person (1) who is 
neither in privity of contract with the 
issuer nor affiliated with the issuer, 
and (2) who has no association with any 
principal underwriter of the securities 
being distributed, and (3) whose func-
tion in the distribution is confined to 
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