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(10) Board Review. The board of direc-
tors of the investment company, in-
cluding a majority of the directors who
are not interested persons of the in-
vestment company:

(i) Has approved procedures, pursuant
to which such purchases may be ef-
fected for the company, that are rea-
sonably designed to provide that the
purchases comply with all the condi-
tions of this section;

(ii) Approves such changes to the pro-
cedures as the board deems necessary;
and

(iii) Determines no less frequently
than quarterly that all purchases made
during the preceding quarter were ef-
fected in compliance with such proce-
dures.

(11) Board Composition, Selection, and
Representation. (i) A majority of the di-
rectors of the investment company are
not interested persons of the company,
and those directors select and nomi-
nate any other disinterested directors
of the company; and

(ii) Any person who acts as legal
counsel for the disinterested directors
of the company is an independent legal
counsel.

(12) Maintenance of Records. The in-
vestment company:

(i) Shall maintain and preserve per-
manently in an easily accessible place
a written copy of the procedures, and
any modification thereto, described in
paragraphs (b)(10)(i) and (b)(10)(ii) of
this section; and

(ii) Shall maintain and preserve for a
period not less than six years from the
end of the fiscal year in which any
transactions occurred, the first two
years in an easily accessible place, a
written record of each such trans-
action, setting forth from whom the se-
curities were acquired, the identity of
the underwriting syndicate’s members,
the terms of the transaction, and the
information or materials upon which
the determination described in para-
graph (b)(10)(iii) of this section was
made.

[62 FR 42408, Aug. 7, 1997, as amended at 66

FR 3758, Jan. 16, 2001; 67 FR 31079, May 8,
2002; 68 FR 3152, Jan. 22, 2003]

§270.11a-1

§270.11a-1 Definition of “exchange”
for purposes of section 11 of the
Act.

(a) For the purposes of section 11 of
the Act, the term exchange as used
therein shall include the issuance of
any security by a registered invest-
ment company in an amount equal to
the proceeds, or any portion of the pro-
ceeds, paid or payable—

(1) Upon the repurchase, by or at the
instance of such issuer, of an out-
standing security the terms of which
provide for its termination, retirement
or cancellation, or

(2) Upon the termination, retirement
or cancellation of an outstanding secu-
rity of such issuer in accordance with
the terms thereof.

(b) A security shall not be deemed to
have been repurchased by or at the in-
stance of the issuer, or terminated, re-
tired or canceled in accordance with
the terms of the security if—

(1) The security was redeemed or re-
purchased at the instance of the hold-
er; or

(2) A security holder’s account was
closed for failure to make payments as
prescribed in the security or instru-
ments pursuant to which the security
was issued, and notice of intention to
close the account was mailed to the se-
curity holder, and he had a reasonable
time in which to meet the deficiency;
or

(3) Sale of the security was restricted
to a specified, limited group of persons
and, in accordance with the terms of
the security or the instruments pursu-
ant to which the security was issued,
upon its being transferred by the hold-
er to a person not a member of the
group eligible to purchase the security,
the issuer required the surrender of the
security and paid the redemption price
thereof.

(c) The provisions of paragraph (a) of
this section shall not apply if, fol-
lowing the repurchase of an out-
standing security by or at the instance
of the issuer or the termination, retire-
ment or cancellation of an outstanding
security in accordance with the terms
thereof—

(1) The proceeds are actually paid to
the security holder by or on behalf of
the issuer within 7 days, and
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(2) No sale and no offer (other than
by way of exchange) of any security of
the issuer is made by or on behalf of
the issuer to the person to whom such
proceeds were paid, within 60 days after
such payment.

(d) The provisions of paragraph (a) of
this section shall not apply to the re-
purchase, termination, retirement, or
cancellation of a security outstanding
on the effective date of this section or
issued pursuant to a subscription
agreement or other plan of acquisition
in effect on such date.

(Sec. 11, 54 Stat. 808; 15 U.S.C. 80a-11)
[32 FR 10728, July 21, 1967]

§270.11a-2 Offers of exchange by cer-
tain registered separate accounts or
others the terms of which do not re-
quire prior Commission approval.

(a) As used in this section:

(1) Deferred sales load shall mean any
sales load, including a contingent de-
ferred sales load, that is deducted upon
redemption or annuitization of
amounts representing all or a portion
of a securityholder’s interest in a sepa-
rate account;

(2) Exchanged security shall include
not only the security or securities (or
portion[s] thereof) of a securityholder
actually exchanged pursuant to an ex-
change offer but also any security or
securities (or portion[s] thereof) of the
securityholder previously exchanged
for the exchanged security or its prede-
Cessors;

(3) Front-end sales load shall mean
any sales load that is deducted from
one or more purchase payments made
by a securityholder before they are in-
vested in a separate account; and

(4) Purchase payments made for the ac-
quired security, as used in paragraphs
(c)(2) and (d)(2) of this section, shall
not include any purchase payments
made for the exchanged security or any
appreciation attributable to those pur-
chase payments that are transferred to
the offering account in connection with
an exchange.

(b) Notwithstanding section 11 of the
Act [156 U.S.C. 80a-11], any registered
separate account or any principal un-
derwriter for such an account (collec-
tively, the ‘‘offering account’) may
make or cause to be made an offer to
the holder of a security of the offering
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account, or of any other registered sep-
arate account having the same insur-
ance company depositor or sponsor as
the offering account or having an in-
surance company depositor or sponsor
that is an affiliate of the offering ac-
count’s depositor or sponsor, to ex-
change his security (or portion thereof)
(the ‘“‘exchanged security’) for a secu-
rity (or portion thereof) of the offering
account (the ‘‘acquired security”’)
without the terms of such exchange
offer first having been submitted to
and approved by the Commission, as
provided below:

(1) If the securities (or portions
thereof) involved are variable annuity
contracts, then

(i) The exchange must be made on
the basis of the relative net asset val-
ues of the securities to be exchanged,
except that the offering account may
deduct at the time of the exchange

(A) An administrative fee which is
disclosed in the part of the offering ac-
count’s registration statement under
the Securities Act of 1933 relating to
the prospectus, and

(B) Any front-end sales load per-
mitted by paragraph (c) of this section,
and

(ii) Any deferred sales load imposed
on the acquired security by the offer-
ing account shall be calculated in the
manner prescribed by paragraph (d) or
(e) of this section; or

(2) If the securities (or portions
thereof) involved are variable life in-
surance contracts offered by a separate
account registered under the Act as a
unit investment trust, then the ex-
change must be made on the basis of
the relative net asset values of the se-
curities to be exchanged, except that
the offering account may deduct at the
time of the exchange an administrative
fee which is disclosed in the part of the
offering account’s registration state-
ment under the Securities Act of 1933
relating to the prospectus.

(c) If the offering account imposes a
front-end sales load on the acquired se-
curity, then such sales load

(1) Shall be a percentage that is no
greater than the excess of the rate of
the front-end sales load otherwise ap-
plicable to that security over the rate
of any front-end sales load previously
paid on the exchanged security, and
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