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or (3) any other investment advisory 
service with regard to securities. 

(Sec. 206, 54 Stat. 852, as amended; 15 U.S.C. 
80b–6) 

[26 FR 10549, Nov. 9, 1961, as amended at 62 
FR 28135, May 22, 1997]

§ 275.206(4)–2 Custody or possession of 
funds or securities of clients. 

(a) It shall constitute a fraudulent, 
deceptive, or manipulative act, prac-
tice or course of business within the 
meaning of section 206(4) of the Act (15 
U.S.C. 80b–6(4)) for any investment ad-
viser registered or required to be reg-
istered under section 203 of the Act (15 
U.S.C. 80b–3) who has custody or pos-
session of any funds or securities in 
which any client has any beneficial in-
terest, to do any act or take any ac-
tion, directly or indirectly, with re-
spect to any such funds or securities, 
unless: 

(1) All such securities of each such 
client are segregated, marked to iden-
tify the particular client who has the 
beneficial interest therein, and held in 
safekeeping in some place reasonably 
free from risk of destruction or other 
loss; and 

(2)(i) All such funds of such clients 
are deposited in one or more bank ac-
counts which contain only clients’ 
funds, (ii) such account or accounts are 
maintained in the name of the invest-
ment adviser as agent or trustee for 
such clients; and (iii) the investment 
adviser maintains a separate record for 
each such account which shows the 
name and address of the bank where 
such account is maintained, the dates 
and amounts of deposits in and with-
drawals from such account, and the 
exact amount of each client’s bene-
ficial interest in such account; and 

(3) Such investment adviser, imme-
diately after accepting custody or pos-
session of such funds or securities from 
any client, notifies such client in writ-
ing of the place and manner in which 
such funds and securities will be main-
tained, and thereafter, if and when 
there is any change in the place or 
manner in which such funds, or securi-
ties are being maintained, gives each 
such client written notice thereof; and 

(4) Such investment adviser sends to 
each client, not less frequently than 
once every 3 months, an itemized state-

ment showing the funds and securities 
in the custody or possession of the in-
vestment adviser at the end of such pe-
riod, and all debits, credits and trans-
actions in such client’s account during 
such period; and 

(5) All such funds and securities of 
clients are verified by actual examina-
tion at least once during each calendar 
year by an independent public account-
ant at a time that shall be chosen by 
such accountant without prior notice 
to the investment adviser. A certificate 
of such accountant stating that an ex-
amination of such funds and securities 
has been made, and describing the na-
ture and extent of the examination, 
shall be attached to a completed Form 
ADV–E (17 CFR 279.8) and transmitted 
to the Commission promptly after each 
examination. 

(b) This section shall not apply to an 
investment adviser also registered as a 
broker-dealer under section 15 of the 
Securities Exchange Act of 1934 if (1) 
such broker-dealer is subject to and in 
compliance with § 240.15c3–1 under the 
Securities Exchange Act of 1934, or (2) 
such broker-dealer is a member of an 
exchange whose members are exempt 
from § 240.15c3–1 under the provisions of 
paragraph (b)(2) thereof, and such 
broker-dealer is in compliance with all 
rules and settled practices of such ex-
change imposing requirements with re-
spect to financial responsibility and 
the segregation of funds or securities 
carried for the account of customers. 

(Sec. 206(4), 54 Stat. 852, as amended; 15 
U.S.C. 80b–6) 

[27 FR 2150, Mar. 6, 1962, as amended at 54 FR 
32049, Aug. 4, 1989; 62 FR 28135, May 22, 1997]

§ 275.206(4)–3 Cash payments for client 
solicitations. 

(a) It shall be unlawful for any in-
vestment adviser required to be reg-
istered pursuant to section 203 of the 
Act to pay a cash fee, directly or indi-
rectly, to a solicitor with respect to so-
licitation activities unless: 

(1)(i) The investment adviser is reg-
istered under the Act; 

(ii) The solicitor is not a person (A) 
subject to a Commission order issued 
under section 203(f) of the Act, or (B) 
convicted within the previous ten years 
of any felony or misdemeanor involv-
ing conduct described in section 
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203(e)(2)(A) through (D) of the Act, or 
(C) who has been found by the Commis-
sion to have engaged, or has been con-
victed of engaging, in any of the con-
duct specified in paragraphs (1), (5) or 
(6) of section 203(e) of the Act, or (D) is 
subject to an order, judgment or decree 
described in section 203(e)(4) of the Act; 
and 

(iii) Such cash fee is paid pursuant to 
a written agreement to which the ad-
viser is a party; and

NOTE: The investment adviser shall retain 
a copy of each written agreement required 
by this paragraph as part of the records re-
quired to be kept under § 275.204–2(a)(10) of 
this chapter.

(2) Such cash fee is paid to a solic-
itor: 

(i) With respect to solicitation activi-
ties for the provision of impersonal ad-
visory services only; or 

(ii) Who is (A) a partner, officer, di-
rector or employee of such investment 
adviser or (B) a partner, officer, direc-
tor or employee of a person which con-
trols, is controlled by, or is under com-
mon control with such investment ad-
viser: Provided, That the status of such 
solicitor as a partner, officer, director 
or employee of such investment adviser 
or other person, and any affiliation be-
tween the investment adviser and such 
other person, is disclosed to the client 
at the time of the solicitation or refer-
ral; or 

(iii) Other than a solicitor specified 
in paragraph (a)(2) (i) or (ii) of this sec-
tion if all of the following conditions 
are met: 

(A) The written agreement required 
by paragraph (a)(1)(iii) of this section: 
(1) Describes the solicitation activities 
to be engaged in by the solicitor on be-
half of the investment adviser and the 
compensation to be received therefor; 
(2) contains an undertaking by the so-
licitor to perform his duties under the 
agreement in a manner consistent with 
the instructions of the investment ad-
viser and the provisions of the Act and 
the rules thereunder; (3) requires that 
the solicitor, at the time of any solici-
tation activities for which compensa-
tion is paid or to be paid by the invest-
ment adviser, provide the client with a 
current copy of the investment advis-
er’s written disclosure statement re-
quired by § 275.204–3 of this chapter 
(‘‘brochure rule’’) and a separate writ-

ten disclosure document described in 
paragraph (b) of this rule. 

(B) The investment adviser receives 
from the client, prior to, or at the time 
of, entering into any written or oral in-
vestment advisory contract with such 
client, a signed and dated acknowledg-
ment of receipt of the investment ad-
viser’s written disclosure statement 
and the solicitor’s written disclosure 
document.

NOTE: The investment adviser shall retain 
a copy of each such acknowledgment and so-
licitor disclosure document as part of the 
records required to be kept under § 275.204–
2(a)(15) of this chapter.

(C) The investment adviser makes a 
bona fide effort to ascertain whether 
the solicitor has complied with the 
agreement, and has a reasonable basis 
for believing that the solicitor has so 
complied. 

(b) The separate written disclosure 
document required to be furnished by 
the solicitor to the client pursuant to 
this section shall contain the following 
information: 

(1) The name of the solicitor; 
(2) The name of the investment ad-

viser; 
(3) The nature of the relationship, in-

cluding any affiliation, between the so-
licitor and the investment adviser; 

(4) A statement that the solicitor 
will be compensated for his solicitation 
services by the investment adviser; 

(5) The terms of such compensation 
arrangement, including a description 
of the compensation paid or to be paid 
to the solicitor; and 

(6) The amount, if any, for the cost of 
obtaining his account the client will be 
charged in addition to the advisory fee, 
and the differential, if any, among cli-
ents with respect to the amount or 
level of advisory fees charged by the in-
vestment adviser if such differential is 
attributable to the existence of any ar-
rangement pursuant to which the in-
vestment adviser has agreed to com-
pensate the solicitor for soliciting cli-
ents for, or referring clients to, the in-
vestment adviser. 

(c) Nothing in this section shall be 
deemed to relieve any person of any fi-
duciary or other obligation to which 
such person may be subject under any 
law. 

(d) For purposes of this section, 
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(1) Solicitor means any person who, di-
rectly or indirectly, solicits any client 
for, or refers any client to, an invest-
ment adviser. 

(2) Client includes any prospective 
client. 

(3) Impersonal advisory services means 
investment advisory services provided 
solely by means of (i) written materials 
or oral statements which do not pur-
port to meet the objectives or needs of 
the specific client, (ii) statistical infor-
mation containing no expressions of 
opinions as to the investment merits of 
particular securities, or (iii) any com-
bination of the foregoing services. 

(Secs. 204, 206, and 211 of the Advisers Act (15 
U.S.C. 80b–4, 80b–6 and 80b–11(a))) 

[44 FR 42130, July 18, 1979; 54 FR 32441, Aug. 
8, 1989, as amended at 62 FR 28135, May 22, 
1997; 63 FR 39716, July 24, 1998]

§ 275.206(4)–4 Financial and discipli-
nary information that investment 
advisers must disclose to clients. 

(a) It shall constitute a fraudulent, 
deceptive, or manipulative act, prac-
tice, or course of business within the 
meaning of section 206(4) of the Act (15 
U.S.C. 80b–6(4)) for any investment ad-
viser registered or required to be reg-
istered under section 203 of the Act (15 
U.S.C. 80b–3) to fail to disclose to any 
client or prospective client all material 
facts with respect to: 

(1) A financial condition of the ad-
viser that is reasonably likely to im-
pair the ability of the adviser to meet 
contractual commitments to clients, if 
the adviser has discretionary authority 
(express or implied) or custody over 
such client’s funds or securities, or re-
quires prepayment of advisory fees of 
more than $500 from such client, 6 
months or more in advance; or 

(2) A legal or disciplinary event that 
is material to an evaluation of the ad-
viser’s integrity or ability to meet con-
tractual commitments to clients. 

(b) It shall constitute a rebuttable 
presumption that the following legal or 
disciplinary events involving the ad-
viser or a management person of the 
adviser (any of the foregoing being re-
ferred to hereafter as ‘‘person’’) that 
were not resolved in the person’s favor 
or subsequently reversed, suspended, or 
vacated are material within the mean-
ing of paragraph (a)(2) of the rule for a 

period of 10 years from the time of the 
event: 

(1) A criminal or civil action in a 
court of competent jurisdiction in 
which the person— 

(i) Was convicted, pleaded guilty or 
nolo contendere (‘‘no contest’’) to a fel-
ony or misdemeanor, or is the named 
subject of a pending criminal pro-
ceeding (any of the foregoing referred 
to hereafter as ‘‘action’’), and such ac-
tion involved: an investment-related 
business; fraud, false statements, or 
omissions; wrongful taking of property; 
or bribery, forgery, counterfeiting, or 
extortion; 

(ii) Was found to have been involved 
in a violation of an investment-related 
statute or regulation; or 

(iii) Was the subject of any order, 
judgment, or decree permanently or 
temporarily enjoining the person from, 
or otherwise limiting the person from, 
engaging in any investment-related ac-
tivity. 

(2) Administrative proceedings before 
the Securities and Exchange Commis-
sion, and other federal regulatory 
agency or any state agency (any of the 
foregoing being referred to hereafter as 
‘‘agency’’) in which the person— 

(i) Was found to have caused an in-
vestment-related business to lose its 
authorization to do business; or 

(ii) Was found to have been involved 
in a violation of an investment-related 
statute or regulation and was the sub-
ject of an order by the agency denying, 
suspending, or revoking the authoriza-
tion of the person to act in, or barring 
or suspending the person’s association 
with, an investment-related business; 
or otherwise significantly limiting the 
person’s investment-related activities. 

(3) Self-Regulatory Organization 
(SRO) proceedings in which the per-
son— 

(i) Was found to have caused an in-
vestment-related business to lose its 
authorization to do business; or 

(ii) Was found to have been involved 
in a violation of the SRO’s rules and 
was the subject of an order by the SRO 
barring or suspending the person from 
membership or from association with 
other members, or expelling the person 
from membership; fining the person 
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