§40.8

the Directors, authority to receive no-
tification and the required certifi-
cation of emergency rules under
§40.6(a)(2).

(b) Approval authority. The Commis-
sion hereby delegates, until the Com-
mission orders otherwise, to the Direc-
tor of the Division of Clearing and
Intermediary Oversight and separately
to the Director of the Division of Mar-
ket Oversight, with the concurrence of
the General Counsel or the General
Counsel’s delegatee, to be exercised by
either of such Directors or by such
other employee or employees of the
Commission under the supervision of
such Directors as may be designated
from time to time by the Directors, the
authority to approve, pursuant to sec-
tion 5c(c)(3) of the Act and §40.5, rules
or rule amendments of a designated
contract market, registered derivatives
transaction execution facility or reg-
istered derivatives clearing organiza-
tion that:

(1) Relate to, but do not substan-
tially change, the quantity, quality, or
other delivery specifications, proce-
dures, or obligations for delivery, cash
settlement, or exercise under an agree-
ment, contract or transaction approved
for trading by the Commission; daily
settlement prices; clearing position
limits; requirements or procedures for
governance of a registered entity; pro-
cedures for transfer trades; trading
hours; minimum price fluctuations;
and maximum price limit and trading
suspension provisions;

(2) Reflect routine modifications that
are required or anticipated by the
terms of the rule of a registered entity;

(3) [Reserved]

(4) Are in substance the same as a
rule of the same or another registered
entity which has been approved pre-
viously by the Commission pursuant to
section 5c(c)(3) of the Act;

(5) Are consistent with a specific,
stated policy or interpretation of the
Commission; or

(6) Relate to the listing of additional
trading months of approved contracts.

(c) The Directors may submit to the
Commission for its consideration any
matter that has been delegated pursu-
ant to paragraph (a) or (b) of this sec-
tion.
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(d) Nothing in this section shall be
deemed to prohibit the Commission, at
its election, from exercising the au-
thority delegated in paragraph (a) or
(b) of this section to the Directors.

[66 FR 42283, Aug. 10, 2001, as amended at 67
FR 62352, Oct. 7, 2002; 67 FR 62880, Oct. 9, 2002]

§40.8 Availability of public informa-
tion.

Any information required to be made
publicly available by a registered enti-
ty under sections 5(d)(7), ba(d)(4) and
5b(c)(2)(Li) of the Act, respectively, will
be treated as public information by the
Commission at the time an order of
designation or registration is issued by
the Commission, a registered entity is
deemed to be designated or registered,
a rule or rule amendment of the reg-
istered entity is approved or deemed to
be approved by the Commission or can
first be made effective the day fol-
lowing its certification by the reg-
istered entity.

[67 FR 62880, Oct. 9, 2002]

APPENDIX A TO PART 40—GUIDELINE NO.
1

(a) Application for Designation of Physical
Delivery Futures Contracts

A board of trade shall submit:

(1) The rules setting froth the terms and
conditions of the futures contract.

(2) A description of the cash market for the
commodity on which the contract is based.

(i) The description may include, in addi-
tion to or in lieu of materials prepared by
the board of trade, existing studies by indus-
try trade groups, academics, governmental
bodies or other entities, reports of consult-
ants, or other materials which provide a de-
scription of the underlying cash market.

(ii) Where the same, or a closely related
commodity, is already designated as a con-
tract market which and is not dormant, the
cash market description can be confined to
those aspects relevant to particular term (s)
or condition(s) which differ from such exist-
ing contract.

(3) A demonstration that the terms and
conditions, as a whole, will result in a deliv-
erable supply such that the contract will not
be conducive to price manipulation or distor-
tion and that the deliverable supply reason-
ably can be expected to be available to short
traders and salable by long traders at its
market value in normal cash marketing
channels.
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For purposes of this demonstration, pro-
vide the following information in chart or
narrative form.

CONTRACT TERMS AND CONDITIONS

Pi. 40, App. A

Term or condition

Exchange
proposal

Rule number of
identical approved
provision, if any

Explanation as to
consistency with,

or reason for vari-
ance from cash
market practice

1. Commodity characteristics (e.g., grade, quality, weight, class,
growth, issuer, origin, maturity, source, rating, etc.) ..

Any quality differentials for nonpar deliveries, or lack thereof ...
Delivery points/region

Any locational differentials for nonpar deliveries, or lack thereof
Delivery facilities (type, number, capacity, ownership)

Contract size and/or trading unit .
Delivery pack or composition of de |very units ...

QO NOOAWN

Delivery instrument (e.g., warehouse receipt, shlpplng cemfl-

cate, bill of lading)
9. Transportation terms (eg FOB, CIF, prepay frelght to destina-
tion)
10. Delivery procedures

11. Delivery months
12. Delivery period and last tradlng day ..

13. Inspection/certification procedures (verlflcatlon of delivery ell-
gibility, any discounts applied for age) ..

14. Minimum price change (tick) equal to or less than cash mar-
ket minimum price increment

15. Daily price limit provisions (note relationship to cash market
price movements)

DELIVERABLE SUPPLIES2—ESTIMATE OF DELIVERABLE
SUPPLIES FOR TRADING MONTH(S) WITH LOWEST SUP-
PLIES

ESTIMATION METHODOLOGY ...

11f an identical provision has been approved for a nondormant contract in the same commodity, there is no need to provide an

explanation in the next column.

2No estimate of deliverable supply is needed if a previously designated nondormant contract is trading. Also, no justification of
the spot month limit is needed if the limit is the same as that approved by the Commission for an identical contract in that com-
modity (relative to the quantity or value of the identical contract). Where more than one contract is based on the same underlying
commodity or instrument, positions should be combined for purposes of applying speculative limits.

TERMS AND CONDITIONS RELATED TO SPECULATIVE LIMITS

Speculative limit

Standard

Level
(exchange rule)

1. Spot month

supply.

2. Nonspot individual month or all months combined
(financial and energy contract).

3. Nonspot individual month or all months combined
(tangible commaodity contracts).

4. Reporting level

15.03.
5. Aggregation rule

5,000 contract

1,000 contracts

No greater than one-fourth of estimated deliverable

Equal to or less than levels specified in CFTC rule

Same as CFTC rule 150.5(g) or previously ap-
proved language.

(4) As specifically requested, such addi-
tional evidence, information or data relating
to whether the contract meets, initially or
on a continuing basis, any of the specific re-
quirements of the Act, including the public
interest standard contained in Section 5(7) of
the Act, and whether the contract reason-
ably can be expected to be, or has been, used
for hedging and/or price basing on more than
an occasional basis, or any other require-

ment for designation under the Act or Com-
mission rules and policies.

(b) Application for Cash Settled Futures

A board of trade shall submit:

Contracts

(1) The rules setting forth the terms and
conditions of the proposed futures contract.

(2) A description of the cash market for the
commodity on which the contract is based.
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(i) The description may include, in addi-
tion to or in lieu of materials prepared by
the board of trade, existing studies by indus-
try trade groups, academics, governmental
bodies or other entities, reports of consult-
ants, or other materials which provide a de-
scription of the underlying cash market.

(ii) Where the same, or a closely related
commodity, is already designated as a con-
tract market which is not dormant, the cash
market description can be confined to those
aspects relevant to particular term(s) or con-
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ditions(s) which differ from such existing
contract.

(3) A demonstration that cash settlement
of the contract is at a price reflecting the
underlying cash market, will not be subject
to manipulation or distortion, and is based
on a cash price series that is reliable, accept-
able, publicly available and timely.

For purposes of this demonstration, pro-
vide the following information in chart or
narrative form.

CONTRACT TERMS AND CONDITIONS

Term or condition

Explanation as to
consistency with,
or reason for vari-
ance from, cash
market practice

Rule number of
identical approved
provision, if any®

1. Commodity characteristics (e.g., grade, quality, weight, class,
growth, issuer, maturity, source, rating, etc.)

2. Delivery months, noting any cyclical variations in trading activ-
ity that may affect the potential for manipulating the cash set-
tlement price ...

3. Last trading day

4. Contract size ..

5. Minimum price change (tlck) .....

6. Daily price limit provisions, relative to cash market pnce move-
ments.

11f an identical provision has been approved for a nondormant
an explanation in the next column.

contract in the same commodity, there is not need to provide

TERMS AND CONDITIONS RELATED TO CASH SETTLEMENT PRICE SERIES

Requirement

Rule number of
identical approved
provision

Explanation or
justification

1. Where an independent third party calculate the cash settlement price series, evi-
dence that the third party does not object to its use and provides safeguards against
susceptibility t0 ManiPUIALioN ...........ccviiiiiiiiii e

2. Where board of trade generates cash settlement rice series, specifications of cal-
culation procedure and safeguards in cash settlement process to protect against
susceptibility to manipulation (e.g., if self-generated survey, polling sample rep-
resentative of cash market, but with a minimum of 4 nontrading entities or 8 entities
that trade for own account)

Procedure for, and timeliness of, dissemination to public ..
. Evidence that price is reliable indicator of cash market values and acceptable for
hedging .

»w

TERMS AND CONDITIONS RELATED TO SPECULATIVE LIMITS

Speculative limit Standard

Level
(exchange rule)

[

. Spot month

2. Nonspot individual month or all months combined
(financial and energy contracts).

3. Nonspot individual month or all months combined
(tangible commaodity contracts).

4. Reporting level

5,000 contracts

1,000 contracts

15.03.
5. Aggregation rule

proved language.

Must be no greater than necessary to minimize the
potential for manipulation or distortion of the con-
tract's or the underlying commaodity’s price.

Equal to or less than levels specified in CFTC rule

Same as CFTC rule 150.5(g) or previously ap-

(4) As specifically requested, such addi-
tional evidence, information or data relating
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on a continuing basis, any of the specific re-
quirements of the Act, including the public
interest standard contained in Section 5(7) of
the Act, and whether the contract reason-
ably can be expected to be, or has been, used
for hedging and/or price basing on more than
an occasional basis, or any other require-
ment for designation under the Act or Com-
mission rules and policies.

(c) Application for Option Contracts

A board of trade shall submit:

(1) The rules setting forth the terms and
conditions of the proposed option contract.

(2)(1) For options on futures contracts, the
terms and conditions of the proposed or ex-
isting underlying futures contract.

(2)(ii) For options on physical commod-
ities:

(A) A description of the cash market for
the commodity on which the contract is
based.

Pt. 40, App. B

(1) The description may include, in addi-
tion to or in lieu of material prepared by the
board of trade: existing studies by industry
trade groups, academics, governmental bod-
ies or other entities; promotional or mar-
keting materials prepared by or for the
board of trade; reports of consultants; or
other materials which provide a description
of the underlying cash market.

(2) Where the same, or a closely related
commodity, is already designated and is not
dormant, the cash market description can be
confined to those aspects relevant to par-
ticular term(s) or condition(s) which differ
from such existing contract.

(B) Depending on the method of settling
the option, the relevant chart for either a
physical delivery or cash settled futures con-
tract.

(3) The following completed chart.

TERMS AND CONDITIONS

Justification for
not meeting stand-
ard, or rule num-
ber of identical ap-
proved rule

Met by exchange
rule number

Criterion AEE:'EC?E;E g;g)c Standard
1. Speculative limits 150.5 oo Combined net position in futures and
options on a futures-equivalent basis
at the futures position levels, with
inter-month spread exemptions that
are consistent with those of the fu-
tures contracts or consistent with
Commission Rule 150.5(e) for under-
lying future.
2. Aggregation rule ... | 150.4 .....cccoovviieniene Same as Rule 150.5(g) or previously
approved language.
3. Reporting level ..... 15.00(b)(2) .. 50 contracts or fewer ...
4. Strike prices (num- | 33.4(b)(1) Procedures for routine |
ber listed & incre- are specified and automatic, provi-
ments). sions for listing discretionary strikes
are specified.
5. Option expiration 33.4(0b)(2) .coovirnne Except for options on cash-settled fu-
& last trading day. tures contracts, expiration is not less
than one business day before the
earlier of the last trading day or the
first notice day of the underlying fu-
ture.
6. Minimum tick ........ 33.4(d) oo Equal to, or less than, the underlying fu-
tures tick.
7. Daily price limit, if | 33.4(d) .....cooovvvenenn Equal to, or greater than, the underlying
specified. futures price limit.

(4) As specifically requested, such addi-
tional evidence, information or data relating
to whether the contract meets, initially or
on a continuing basis, any of the specific re-
quirements of the Act, including the public
interest standard contained in Section 5(7) of
the Act, or any other requirement for des-
ignation under the Act or Commission rules
and policies.

[64 FR 29221, June 1, 1999. Redesignated at 66
FR 42287, Aug. 10, 2001]

APPENDIX B TO PART 40—SCHEDULE OF
FEES

(a) Applications for product approval. Each
application for product approval under §40.3
must be accompanied by a check or money
order made payable to the Commodity Fu-
tures Trading Commission in an amount to
be determined annually by the Commission
and published in the FEDERAL REGISTER.
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(b) Checks and applications should be sent
to the attention of the Office of the Secre-
tariat, Commodity Futures Trading Commis-
sion, Three Lafayette Centre, 1155 21st
Street, NW., Washington, DC 20581. No
checks or money orders may be accepted by
personnel other than those in the Office of
the Secretariat.

(c) Failure to submit the fee with an appli-
cation for product approval will result in re-
turn of the application. Fees will not be re-
turned after receipt.

APPENDIX C TO PART 40—INFORMATION
THAT A FOREIGN BOARD OF TRADE
SHOULD SUBMIT WHEN SEEKING NO-
ACTION RELIEF TO OFFER AND SELL,
TO PERSONS LOCATED IN THE UNITED
STATES, A FUTURES CONTRACT ON A
FOREIGN SECURITIES INDEX TRADED
ON THAT FOREIGN BOARD OF TRADE

A foreign board of trade seeking no-action
relief to offer and to sell, to persons located
in the U.S., a futures contract on a foreign
securities index traded on that foreign board
of trade should submit the following in
English:

(1) The terms and conditions of the con-
tract and all other relevant rules of the ex-
change and, if applicable, of the exchange on
which the underlying securities are traded,
which have an effect on the over-all trading
of the contract, including circuit breakers,
price limits, position limits or other controls
on trading;

(2) Surveillance agreements between the
foreign board of trade and the exchange(s) on
which the underlying securities are traded;

(3) Information sharing agreements be-
tween the host regulator and the Commis-
sion or assurances of ability and willingness
to share information with the Commission
and assurances from the foreign board of
trade of its ability and willingness to share
information with the Commission, either di-
rectly or indirectly.

(4) When applicable, information regarding
foreign blocking statutes and their impact
on the ability of United States government
agencies to obtain information concerning
the trading of such contracts; and

(5) Information and data denoted in U.S.
dollars relating to:

(i) The method of computation,
ability, and timeliness of the index;

(ii) The total capitalization, number of
stocks (including the number of unaffiliated
issuers if different from the number of
stocks), and weighting of the stocks by cap-
italization and, if applicable, by price in the
index as well as the combined weighting of
the five highest-weighted stocks in the
index;

(iii) Procedures and criteria for selection
of individual securities for inclusion in, or

avail-
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removal from, the index, how often the index
is regularly reviewed, and any procedures for
changes in the index between regularly
scheduled reviews;

(iv) Method of calculation of the cash-set-
tlement price and the timing of its public re-
lease;

(v) Average daily volume of trading by cal-
endar month, measured by share turnover
and dollar value, in each of the underlying
securities for a six-month period of time and,
separately, the dollar value of the average
daily trading volume of the securities com-
prising the lowest weighted 25% of the index
for the past six calendar months, calculated
pursuant to Sec. 41.11;

(vi) If applicable, average daily futures
trading volume; and

(vii) A statement that the index is not a
narrow-based security index as defined in
section 1a(25) of the Act.

[64 FR 29224, June 1, 1999. Redesignated at 66
FR 42287, Aug. 10, 2001; 67 FR 62880, Oct. 9,
2002]

PART 41—SECURITY FUTURES
PRODUCTS

Subpart A—General Provisions

Sec.

41.1 Definitions.

41.2 Required records.

41.3 Application for an exemptive order pur-
suant to section 4f(a)(4)(B) of the Act.

41.4-41.9 [Reserved]

Subpart B—Narrow-Based Security Indexes

41.11 Method for determining market cap-
italization and dollar value of average
daily trading volume; application of the
definition of narrow-based security
index.

41.12 Indexes underlying futures contracts
trading for fewer than 30 days.

41.13 Futures contracts on security indexes
trading on or subject to the rules of a
foreign board of trade.

41.14 Transition period for indexes that
cease being narrow-based security in-
dexes.

Subpart C—Requirements and Standards
for Listing Security Futures Products

41.21 Requirements for underlying securi-
ties.

41.22 Required certifications.

41.23 Listing of security futures products
for trading.

41.24 Rule amendments to security futures
products.

41.25 Additional conditions for trading for
security futures products.
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