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such a distribution to be made, identify
the parties having the authority to
take such actions, identify and de-
scribe the rights of other parties or
classes of parties, including but not
limited to customers, general credi-
tors, subordinated lenders, minority
shareholder employees, litigants and
governmental or regulatory authori-
ties, who may delay or prevent such a
distribution and such other assurances
as the Commission or the Designated
Examining Authority by rule or inter-
pretation may require. Such opinion
shall be current and periodically re-
newed in connection with the parent
broker’s or dealer’s annual audit pursu-
ant to §240.17a-5 of this title, as made
applicable to government securities
brokers or dealers by §405.2 of this
chapter, or upon any material change
in circumstances.

(c) Principles of consolidation. The fol-
lowing minimum and non-exclusive re-
quirements shall govern the consolida-
tion of a subsidiary or affiliate in the
computation of total liquid capital and
total haircuts of a government securi-
ties broker or dealer pursuant to this
section:

(1) The total liquid capital of the gov-
ernment securities broker or dealer
shall be reduced by the estimated
amount of any taxes reasonably antici-
pated to be incurred upon distribution
of the assets of the subsidiary or affil-
iate.

(2) Liabilities of a consolidated sub-
sidiary or affiliate that are subordi-
nated to the claims of present and fu-
ture creditors pursuant to a satisfac-
tory subordination agreement shall not
be added to consolidated net worth un-
less such subordination extends also to
the claims of present or future credi-
tors of the parent broker or dealer and
all consolidated subsidiaries.

(3) Subordinated liabilities of a con-
solidated subsidiary or affiliate that
are consolidated in accordance with
paragraph (¢)(2) of this section may not
be prepaid, repaid or accelerated if any
of the entities included in such consoli-
dation would otherwise be unable to
comply with the provision of §240.15¢c3-
1d of this title, as modified by §402.2d.

(4) Each government securities
broker or dealer included within the
consolidation shall at all times be in
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compliance with the liquid capital or
net capital requirement to which it is
subject.

(d) Certain Precluded Acts. Even if
consolidation is not required or al-
lowed under paragraph (a) of this sec-
tion, no parent broker or dealer shall
guarantee, endorse or assume directly
or indirectly any obligation or liability
of a subsidiary or affiliate unless the
obligation or liability is reflected in
the parent broker’s or dealer’s com-
putation of liquid capital.

§402.2d Appendix D—Modification of
§240.15¢3-1d of this title, relating to
satisfactory subordination agree-
ments, for purposes of §402.2.

Section 240.15¢3-1d of this title shall
apply to government securities brokers
and dealers subject to the requirements
of §402.2 with the following modifica-
tions.

(a) References to ‘‘broker or dealer”
include government securities brokers
and dealers.

(b) References to ‘17 CFR 240.15¢3-1"’
mean §402.2.

(c) Section 240.15c3-1d(a)(2)(iii) is
modified to read as follows:

‘‘(iii) The term ‘‘Collateral Value’ of
any securities pledged to secure a se-
cured demand note shall mean the mar-
ket value of such securities after giv-
ing effect to the haircuts specified in
§402.2a of this title.”

(d) References to ‘17 CFR 240.15c3-
1d” mean that section as modified by
this section.

(e) Section 240.15c3-1d(b)(6)(iii) is
modified to read as follows:

‘‘(iii) The secured demand note agree-
ment may also provide that, in lieu of
the procedures specified in the provi-
sions required by paragraph (b)(6)(ii) of
this section, the lender, with the prior
written consent of the government se-
curities broker or dealer and the Exam-
ining Authority for such broker or
dealer, may reduce the unpaid prin-
cipal amount of the secured demand
note. After giving effect to such reduc-
tion, the liquid capital, as defined in
§402.2(d) of this title, of the govern-
ment securities broker or dealer may
not be less than 150% of the govern-
ment securities broker’s or dealer’s
total haircuts, as defined in §402.2(g) of
this title. No single secured demand
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note shall be permitted to be reduced
by more than 15% of its original prin-
cipal amount and after such reduction
no excess collateral may be withdrawn.
No Examining Authority shall consent
to a reduction of the principal amount
of a secured demand note if, after giv-
ing effect to such reduction, liquid cap-
ital after deducting total haircuts
would be less than 120% of the min-
imum dollar amount required by
§402.2(b) or §402.2(c) of this title as ap-
plicable.”

(f) Section 240.15¢3-1d(b)(7) is modi-
fied to read as follows:

“(7) A government securities broker
or dealer at its option but not at the
option of the lender may, if the subor-
dination agreement so provides, make
a Payment of all or any portion of the
Payment Obligation thereunder prior
to the scheduled maturity date of such
Payment Obligation (hereinafter re-
ferred to as a ‘“‘Prepayment’’), but in no
event may any Prepayment be made
before the expiration of one year from
the date such subordination agreement
became effective. This restriction shall
not apply to temporary subordination
agreements which comply with the pro-
visions of paragraph (c)(b) of this sec-
tion. No Prepayment shall be made if,
after giving effect thereto (and to all
Payments of Payment Obligations
under any other subordinated agree-
ments then outstanding the maturities
or accelerated maturities of which are
scheduled to fall due within six months
after the date such Prepayment is to
occur pursuant to this provision or on
or prior to the date on which the Pay-
ment Obligation in respect of such Pre-
payment is scheduled to mature dis-
regarding this provision, whichever
date is earlier) without reference to
any projected profit or loss of the gov-
ernment securities broker or dealer,
the liquid capital, as defined in
§402.2(d) of this title, of the govern-
ment securities broker or dealer would
be less than 150% of the government se-
curities broker’s or dealer’s total hair-
cuts, as defined in §402.2(g) of this title.
Notwithstanding the above, no Prepay-
ment shall occur without the prior
written approval of the Examining Au-
thority for such government securities
broker or dealer.”.

17 CFR Ch. IV (4-1-03 Edition)

(g) Section 240.15¢3-1d(b)(8) is modi-
fied to read as follows:

‘(i) The Payment Obligation of the
government securities broker or dealer
in respect of any subordination agree-
ment shall be suspended and shall not
mature if, after giving effect to Pay-
ment of such Payment Obligation (and
to all Payments of Payment Obliga-
tions of such broker or dealer under
any other subordination agreement(s)
then outstanding which are scheduled
to mature on or before such Payment
Obligation), either the liquid capital,
as defined in §402.2(d) of this title, of
the government securities broker or
dealer would be less than 150% of the
government securities broker’s or deal-
er’s total haircuts, as defined in
§402.2(g) of this title, or the govern-
ment securities broker’s or dealer’s lig-
uid capital after deducting total hair-
cuts would be less than 120% of the
minimum dollar amount required by
§402.2(b) or §402.2(c) of this title, as ap-
plicable. The subordination agreement
may provide that if the Payment Obli-
gation of the government securities
broker or dealer thereunder does not
mature and is suspended as a result of
the requirement of this paragraph
(b)(8) for a period of not less than six
months, the government securities
broker or dealer shall thereupon com-
mence the rapid and orderly liquida-
tion of its business but the right of the
lender to receive Payment, together
with accrued interest or compensation,
shall remain subordinate as required
by the provisions of 17 CFR 240.15¢3-1
and 240.15¢3-1d.”.

(h) Section 240.15¢3-1d(b)(10)(ii)(B) is
modified to read as follows:

‘(B) The liquid capital, as defined in
§402.2(d) of this title, of the govern-
ment securities broker or dealer being
less than 120% of total haircuts, as de-
fined in §402.2(g) of this title, through-
out a period of 15 consecutive business
days, commencing on the day the
broker or dealer first determines and
notifies the Examining Authority for
the government securities broker or
dealer, or the Examining Authority or
the Commission first determines and
notifies the government securities
broker or dealer of such fact;”.

(i) Section 240.15¢3-1d(c)(2) is modi-
fied to read as follows:
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‘“(2) Notice of Maturity or Accelerated
Maturity. Every government securities
broker or dealer shall immediately no-
tify the Examining Authority for such
broker or dealer if, after giving effect
to all Payments of Payment Obliga-
tions subordination agreements then
outstanding which are then due or ma-
ture within the following six months
without reference to any projected
profit or loss of the broker or dealer,
the liquid capital, as defined in
§402.2(d) of this title, of such govern-
ment securities broker or dealer, would
be less than 150% of total haircuts, as
defined in §402.2(g) of this title.”’.

(j) Section 240.15¢3-1d(c)(5)(i) is modi-
fied to read as follows:

‘(i) For the purpose of enabling a
government securities broker or dealer
to participate as an underwriter of se-
curities or other extraordinary activi-
ties in compliance with the capital re-
quirements of §402.2 of this title, a gov-
ernment securities broker or dealer
shall be permitted, on no more than
three occasions in any 12 month period,
to enter into a subordination agree-
ment on a temporary basis which has a
stated term of no more than 45 days
from the date such subordination
agreement became effective. This tem-
porary relief shall not apply to a gov-
ernment securities broker or dealer if,
within the preceding thirty calendar
days, it has given notice pursuant to
§405.3, or if immediately prior to enter-
ing into such subordination agreement,
the liquid capital, as defined in
§402.2(d) of this title, of such broker or
dealer would be less than 150% of total
haircuts, as defined in §402.2(g) of this
title, or the amount of its then out-
standing subordination agreements ex-
ceeds the limits specified in §240.15¢c3-
1(d). Such temporary subordination
agreement shall be subject to all other
provisions of this appendix D.”’.

(k) Section 240.15c3-1d(c)(5)(ii)(A) is
modified to read as follows:

“(A) After giving effect thereto (and
to all Payments of Payment Obliga-
tions under any other subordinated
agreements then outstanding the ma-
turity or accelerated maturities of
which are scheduled to fall due within
six months after the date such prepay-
ment is to occur pursuant to this pro-
vision or on or prior to the date on
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which the Payment Obligation in re-
spect of such prepayment is scheduled
to mature disregarding this provision,
whichever date is earlier) without ref-
erence to any projected profit or loss of
the government securities broker or
dealer, the liquid capital, as defined in
§402.2(d) of this title, of such broker or
dealer, would be less than 180% of total
haircuts, as defined in §402.2(g) of this
title.”.

[62 FR 27931, July 24, 1987, as amended at 59
FR 53731, Oct. 26, 1994]

§402.2e Appendix E—Temporary min-
imum requirements.

(a) A government securities broker or
dealer that falls within the provisions
of paragraph (b)(1) of §402.2 shall main-
tain not less than the greater of:

(1) The amount of liquid capital re-
quired under paragraph (a) of §402.2; or

(2) The amount of liquid capital,
after deducting total haircuts, of:

(1) $25,000 through June 30, 1995;

(ii) $100,000 from July 1, 1995 through
December 31, 1995;

(iii) $175,000 from January 1,
through June 30, 1996; and

(iv) $250,000 from July 1, 1996 and
thereafter.

(b) A government securities broker or
dealer that falls within the provisions
of paragraph (b)(2) of §402.2 shall main-
tain not less than the greater of:

(1) The amount of liquid capital re-
quired under paragraph (a) of §402.2; or

(2) The amount of liquid capital,
after deducting total haircuts, of:

(i) $25,000 through June 30, 1995;

(ii) $50,000 from July 1, 1995 through
December 31, 1995;

(iii) $75,000 from January 1,
through June 30, 1996; and

(iv) $100,000 from July 1, 1996 and
thereafter.

(c) A government securities broker
that falls within the provisions of para-
graph (c¢)(1) of §402.2 shall maintain not
less than the greater of:

(1) The amount of liquid capital re-
quired under paragraph (a) of §402.2; or

(2) The amount of liquid capital,
after deducting total haircuts, of:

(i) $5,000 through June 30, 1995;

(ii) $20,000 from July 1, 1995 through
December 31, 1995;

(iii) $35,000 from January 1,
through June 30, 1996; and

1996

1996

1996
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