§111.67

lieu of suspension or revocation, in ac-
cordance with §111.74 if he finds that
action to be in order.

§111.67

(a) Hearing officer. The hearing officer
must be an administrative law judge
appointed pursuant to 5 U.S.C. 3105.

(b) Rights of the broker. The broker or
his attorney will have the right to ex-
amine all exhibits offered at the hear-
ing and will have the right to cross-ex-
amine witnesses and to present wit-
nesses who will be subject to cross-ex-
amination by the Government rep-
resentatives.

(c) Interrogatories. Upon the written
request of either party, the hearing of-
ficer may permit deposition upon oral
or written interrogatories to be taken
before any officer duly authorized to
administer oaths for general purposes
or in customs matters. The other party
to the hearing will be given a reason-
able time in which to prepare cross-in-
terrogatories and, if the deposition is
oral, will be permitted to cross-exam-
ine the witness. The deposition will be-
come part of the hearing record.

(d) Transcript of record. The port di-
rector will provide a competent re-
porter to make a record of the hearing.
When the record of the hearing has
been transcribed by the reporter, the
port director will deliver a copy of the
transcript of record to the hearing offi-
cer, the broker and the Government
representative without charge.

(e) Govermment representatives. The
Assistant Commissioner will designate
one or more persons to represent the
Government at the hearing.

Hearing.

§111.68 Proposed findings and conclu-
sions.

The hearing officer will allow the
parties a reasonable period of time
after delivery of the transcript of
record in which to submit proposed
findings and conclusions and sup-
porting reasons for the findings as con-
templated by 5 U.S.C. 557(c).

§111.69 Recommended decision by
hearing officer.

After review of the proposed findings
and conclusions submitted by the par-
ties pursuant to §111.68, the hearing of-
ficer will make his recommended deci-
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sion in the case and certify the entire
record to the Secretary of the Treas-
ury. The Thearing officer’s rec-
ommended decision must conform to
the requirements of 5 U.S.C. 557.

§111.70 Additional submissions.

Upon receipt of the record, the Sec-
retary of the Treasury will afford the
parties a reasonable opportunity to
make any additional submissions that
are permitted under 5 U.S.C. 557(c) or
otherwise required by the cir-
cumstances of the case.

§111.71 Immaterial mistakes.

The Secretary of the Treasury will
disregard an immaterial misnomer of a
third person, an immaterial mistake in
the description of any person, thing, or
place, or ownership of any property,
any other immaterial mistake in the
statement of charges, or a failure to
prove immaterial allegations in the de-
scription of the broker’s conduct.

§111.72 Dismissal subject to new pro-
ceedings.

If the Secretary of the Treasury finds
that the evidence produced at the hear-
ing indicates that a proper disposition
of the case cannot be made on the basis
of the charges preferred, he may in-
struct the port director to serve appro-
priate charges as a basis for new pro-
ceedings to be conducted in accordance
with the procedures set forth in this
subpart.

§111.73 [Reserved]

§111.74 Decision and notice of suspen-
sion or revocation or monetary pen-
alty.

If the Secretary of the Treasury finds
that one or more of the charges in the
statement of charges is not sufficiently
proved, he may base a suspension, rev-
ocation, or monetary penalty action on
any remaining charges if the facts al-
leged in the charges are established by
the evidence. If the Secretary of the
Treasury, in the exercise of his discre-
tion and based solely on the record,
issues an order suspending a broker’s
license or permit for a specified period
of time or revoking a broker’s license
or permit or, except in a case described
in §111.53(b)(3), assessing a monetary
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penalty in lieu of suspension or revoca-
tion, the Assistant Commissioner will
promptly provide written notification
of the order to the broker and, unless
an appeal from the Secretary’s order is
filed by the broker (see §111.75), the As-
sistant Commissioner will publish a no-
tice of the suspension or revocation, or
the assessment of a monetary penalty,
in the FEDERAL REGISTER and in the
Customs Bulletin. If no appeal from the
Secretary’s order is filed, an order of
suspension or revocation or assessment
of a monetary penalty will become ef-
fective 60 calendar days after issuance
of written notification of the order un-
less the Secretary finds that a more
immediate effective date is in the na-
tional or public interest. If a monetary
penalty is assessed and no appeal from
the Secretary’s order is filed, payment
of the penalty must be tendered within
60 calendar days after the effective
date of the order, and, if payment is
not tendered within that 60-day period,
the license or permit of the broker will
immediately be suspended until pay-
ment is made.

§111.75 Appeal from the Secretary’s
decision.

An appeal from the order of the Sec-
retary of the Treasury suspending or
revoking a license or permit, or assess-
ing a monetary penalty, may be filed
by the broker in the Court of Inter-
national Trade as provided in section
641(e), Tariff Act of 1930, as amended (19
U.S.C. 1641(e)). The commencement of
those proceedings will, unless specifi-
cally ordered by the Court, operate as
a stay of the Secretary’s order.

§111.76 Reopening the case.

(a) Grounds for reopening. Provided
that no appeal is filed in accordance
with §111.75, a person whose license or
permit has been suspended or revoked,
or against whom a monetary penalty
has been assessed in lieu of suspension
or revocation, may make written appli-
cation in duplicate to the Assistant
Commissioner to reopen the case and
have the order of suspension or revoca-
tion or monetary penalty assessment
set aside or modified on the ground
that new evidence has been discovered
or on the ground that important evi-
dence is now available which could not

§111.78

be produced at the original hearing by
the exercise of due diligence. The appli-
cation must set forth the precise char-
acter of the evidence to be relied upon
and must state the reasons why the ap-
plicant was unable to produce it when
the original charges were heard.

(b) Procedure. The Assistant Commis-
sioner will forward the application, to-
gether with his recommendation for ac-
tion thereon, to the Secretary of the
Treasury. The Secretary may grant or
deny the application to reopen the case
and may order the taking of additional
testimony before the Assistant Com-
missioner. The Assistant Commaissioner
will notify the applicant of the Sec-
retary’s decision. If the Secretary
grants the application and orders a
hearing, the Assistant Commissioner
will set a time and place for the hear-
ing and give due written notice of the
hearing to the applicant. The proce-
dures governing the new hearing and
recommended decision of the hearing
officer will be the same as those gov-
erning the original proceeding. The
original order of the Secretary will re-
main in effect pending conclusion of
the new proceedings and issuance of a
new order under §111.77.

§111.77 Notice of vacated or modified
order.

If, pursuant to §111.76 or for any
other reason, the Secretary of the
Treasury issues an order vacating or
modifying an earlier order under
§111.74 suspending or revoking a bro-
ker’s license or permit, or assessing a
monetary penalty, the Assistant Com-
missioner will notify the broker in
writing and will publish a notice of the
new order in the FEDERAL REGISTER
and in the Customs Bulletin.

§111.78 Reprimands.

If a broker fails to observe and fulfill
the duties and responsibilities of a
broker as set forth in this part but that
failure is not sufficiently serious to
warrant initiation of suspension or rev-
ocation proceedings, Headquarters, or
the port director with the approval of
Headquarters, may serve the broker
with a written reprimand. The rep-
rimand, and the facts on which it is
based, may be considered in connection
with any future disciplinary proceeding
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