§207.110

Depositions of Commission officers or em-
ployees. A party desiring to take the
deposition of an officer or employee of
the Commission (other than a member
of the Office of Unfair Import Inves-
tigations or of the Office of the Admin-
istrative Law Judges), or to obtain
nonprivileged documents or other
physical exhibits in the custody, con-
trol, and possession of such officer or
employee, shall file a written motion
requesting the administrative law
judge to recommend that the Commis-
sion direct that officer or employee to
testify or produce the requested mate-
rials.

(2) Depositions of officers or employees
of other United States agencies, or of the
government of another Free Trade Area
country. A party desiring to take the
deposition of an officer or employee of
another agency, or of the government
of another Free Trade Area country, or
to obtain nonprivileged documents or
other physical exhibits in the custody,
control, and possession of such officer
or employee, shall file a written mo-
tion requesting the administrative law
judge to recommend that the Commis-
sion seek the testimony or production
of requested material from the officer
or employee.

§207.110 Subpoenas.

(a) Application for issuance of a sub-
poena. Except as provided in §207.109(c)
of this subpart, an application for
issuance of a subpoena requiring a per-
son to appear and depose or testify at
the taking of a deposition or at a hear-
ing shall be made to the administrative
law judge. The application shall be
made in writing, and shall specify the
material to be produced as precisely as
possible, showing the relevancy of the
material and the reasonableness of the
scope of the subpoena. The application
shall be ruled upon by the administra-
tive law judge.

(b) Enforcement of a subpoena. A mo-
tion for enforcement of a subpoena
shall be made to the administrative
law judge. Upon consideration of the
motion and any response thereto, the
administrative law judge shall rec-
ommend to the Commission in favor of
or against enforcement. The adminis-
trative law judge’s recommendation
shall provide the basis therefor, and
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shall address each of the criteria nec-
essary for enforcement of an adminis-
trative subpoena. After consideration
of the administrative law judge’s rec-
ommendation, the Commission shall
determine whether initiation of en-
forcement proceedings is appropriate.
(c) Application for subpoena grounded
upon the Freedom of Information Act. No
application for a subpoena for produc-
tion of documents grounded upon the
Freedom of Information Act (b U.S.C.
552) shall be entertained by the admin-
istrative law judge or the Commission.

§207.111 Prehearing conference.

The administrative law judge may di-
rect the attorney or other representa-
tives for the parties to meet with him
or her to consider any or all of the fol-
lowing:

(a) Simplification and clarification of
the issues;

(b) Scope of the hearing;

(c) Stipulations and admissions of ei-
ther fact or the content and authen-
ticity of documents;

(d) Disclosure of the names of wit-
nesses and the exchange of documents
or other physical evidence that will be
introduced in the course of the hearing;
and

(e) Such other matters as may aid in
the orderly and expeditious disposition
of the proceedings.

§207.112

(a) Purpose of and scheduling of hear-
ings. An opportunity for a hearing be-
fore an administrative law judge shall
be provided for each action initiated
under §207.102 of this subpart. The pur-
pose of such hearing shall be to receive
evidence and hear argument in order to
determine whether a charged party has
committed a prohibited act and if so,
what sanctions are appropriate. Hear-
ings shall proceed with all reasonable
expedition, and, insofar as practicable,
shall be held at one place, continuing
until completed, unless otherwise or-
dered by the administrative law judge.

(b) Joinder or comsolidation. The ad-
ministrative law judge may order such
joinder or consolidation of proceedings
initiated under §207.102 of this subpart
at the administrative law judge’s dis-
cretion.

Hearings.
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(c) Compliance with Administrative Pro-
cedure Act. The administrative law
judge shall conduct a hearing that
complies with the requirements of sec-
tion 554 of title 5 of the United States
Code.

§207.113 The record.

(a) Definition of the record. The record
shall consist of—

(1) The charging letter and response,
motions and responses, and other docu-
ments and exhibits properly filed with
the Commission Secretary;

(2) All orders, notices, and the rec-
ommended or initial determinations of
the administrative law judge;

(3) Orders, notices, and any final de-
termination of the Commission;

(4) Hearing transcripts, and evidence
admitted at the hearing; and

(5) Any other items certified into the
record by the administrative law judge.

(b) Certification of the record. The
record shall be certified to the Com-
mission by the administrative law
judge upon his or her filing of the ini-
tial determination.

§207.114 Initial determination.

(a) Time for filing of initial determina-
tion. (1) Except as may otherwise be or-
dered by the Commission, within nine-
ty (90) days of the date of issuance of
the charging letter, the administrative
law judge shall certify the record to
the Commission and shall file with the
Commission an initial determination
as to whether each charged party has
committed a prohibited act, and as to
appropriate sanctions.

(2) The administrative law judge may
request the Commission to extend the
time period for issuance of the initial
determination for good cause shown.

(b) Contents of the initial determina-
tion. The initial determination shall in-
clude the following:

(1) An opinion making all necessary
findings of fact and conclusions of law
and the reasons therefor, and

(2) A statement that the initial de-
termination shall become the deter-
mination of the Commission unless a
party files a petition for review of the
determination pursuant to §207.115 or
the Commission pursuant to §207.116 of
this subpart, orders on its own motion

§207.115

a review of the initial determination or
certain issues therein.

(c) Burden of proof. A finding that a
charged party committed a prohibited
act shall be supported by clear and con-
vincing evidence.

(d) Effect of initial determination. The
initial determination shall become the
determination of the Commission
forty-five (45) days after the date of
service of the initial determination,
unless the Commission within such
time orders review of the initial deter-
mination or certain issues therein pur-
suant to §207.115 or 207.116 of this sub-
part or by order shall have changed the
effective date of the initial determina-
tion. In the event an initial determina-
tion becomes the determination of the
Commission, the parties shall be noti-
fied thereof by the Commission Sec-
retary.

§207.115 Petition for review.

(a) The petition and responses. (1) Any
party may request a review by the
Commission of the initial determina-
tion by filing with the Commission
Secretary a petition for review, except
that a party who has defaulted may not
petition for review of any issue regard-
ing which the party is in default.

(2) Any person who wishes to obtain
judicial review pursuant to 19 U.S.C.
1677£(£)(5) must first seek review by the
Commission in accordance with the
procedures set forth in this regulation
governing petitions for review.

(3) Any petition for review must be
filed within fourteen (14) days after
service of the initial determination on
the charged party. The petition shall:

(i) Identify the party seeking review;

(ii) Specify the issues upon which re-
view is sought, including a statement
as to whether review is sought of the
initial determination regarding the
commitment of a prohibited act, or of
the initial determination regarding
sanctions;

(iii) Set forth a concise statement of
the relevant law or material facts nec-
essary for consideration of the stated
issues; and

(iv) Present a concise argument set-
ting forth the reasons why review is
necessary or appropriate.

(4) Any issue not raised in the peti-
tion for review filed under this section
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