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section prior to making a final deter-
mination in an investigation or issuing
final results in a review.

(d) Procedures for wverification. The
Secretary will notify the government
of the affected country that employees
of the Department will visit with the
persons listed below in order to verify
the accuracy and completeness of sub-
mitted factual information. The notifi-
cation will, where practicable, identify
any member of the verification team
who is not an officer of the U.S. Gov-
ernment. As part of the verification,
employees of the Department will re-
quest access to all files, records, and
personnel which the Secretary con-
siders relevant to factual information
submitted of:

(1) Producers, exporters, or import-
ers;

(2) Persons affiliated with the per-
sons listed in paragraph (d)(1) of this
section, where applicable;

(3) Unaffiliated purchasers, or

(4) The government of the affected
country as part of verification in a
countervailing duty proceeding.

§351.308 Determinations on the basis
of the facts available.

(a) Introduction. The Secretary may
make determinations on the basis of
the facts available whenever necessary
information is not available on the
record, an interested party or any
other person withholds or fails to pro-
vide information requested in a timely
manner and in the form required or sig-
nificantly impedes a proceeding, or the
Secretary is unable to verify submitted
information. If the Secretary finds that
an interested party ‘‘has failed to co-
operate by not acting to the best of its
ability to comply with a request for in-
formation,” the Secretary may use an
inference that is adverse to the inter-
ests of that party in selecting from
among the facts otherwise available.
This section lists some of the sources
of information upon which the Sec-
retary may base an adverse inference
and explains the actions the Secretary
will take with respect to corroboration
of information.

(b) In general. The Secretary may
make a determination under the Act
and this part based on the facts other-

§351.308

wise available in accordance with sec-
tion 776(a) of the Act.

(c) Adverse Inferences. For purposes of
section 776(b) of the Act, an adverse in-
ference may include reliance on:

(1) Secondary information, such as
information derived from:

(i) The petition;

(ii) A final determination in a coun-
tervailing duty investigation or an
antidumping investigation;

(iii) Any previous administrative re-
view, new shipper review, expedited
antidumping review, section 753 review,
or section 762 review; or

(2) Any other information placed on
the record.

(d) Corroboration of secondary informa-
tion. Under section 776(c) of the Act,
when the Secretary relies on secondary
information, the Secretary will, to the
extent practicable, corroborate that in-
formation from independent sources
that are reasonably at the Secretary’s
disposal. Independent sources may in-
clude, but are not limited to, published
price lists, official import statistics
and customs data, and information ob-
tained from interested parties during
the instant investigation or review.
Corroborate means that the Secretary
will examine whether the secondary in-
formation to be used has probative
value. The fact that corroboration may
not be practicable in a given cir-
cumstance will not prevent the Sec-
retary from applying an adverse infer-
ence as appropriate and using the sec-
ondary information in question.

(e) Use of certain information. In
reaching a determination under the
Act and this part, the Secretary will
not decline to consider information
that is submitted by an interested
party and is necessary to the deter-
mination but does not meet all the ap-
plicable requirements established by
the Secretary if the conditions listed
under section 782(e) of the Act are met.

(f) Use of facts available in a sunset re-
view. Where the Secretary determines
to issue final results of sunset review
on the basis of facts available, the Sec-
retary normally will rely on:

(1) Calculated countervailing duty
rates or dumping margins, as applica-
ble, from prior Department determina-
tions; and
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(2) Information contained in parties’
substantive responses to the Notice of
Initiation filed under §351.218(d)(3),
consistent with section 752(b) or 752(c)
of the Act, as applicable.

[62 FR 27379, May 19, 1997, as amended at 63
FR 13524, Mar. 20, 1998]

§351.309 Written argument.

(a) Introduction. Written argument
may be submitted during the course of
an antidumping or countervailing duty
proceeding. This section sets forth the
time limits for submission of case and
rebuttal briefs and provides guidance
on what should be contained in these
documents.

(b) Written argument—(1) In general. In
making the final determination in a
countervailing duty investigation or
antidumping investigation or the final
results of an administrative review,
new shipper review, expedited anti-
dumping review, section 7563 review, or
section 762 review, the Secretary will
consider written arguments in case or
rebuttal briefs filed within the time
limits in this section.

(2) Written argument on request. Not-
withstanding paragraph (b)(1) of this
section, the Secretary may request
written argument on any issue from
any person or U.S. Government agency
at any time during a proceeding.

(c) Case brief. (1) Any interested party
or U.S. Government agency may sub-
mit a ‘‘case brief”’ within:

(i) For a final determination in a
countervailing duty investigation or
antidumping investigation, or for the
final results of a full sunset review, 50
days after the date of publication of
the preliminary determination or re-
sults of review, as applicable, unless
the Secretary alters the time limit;

(ii) For the final results of an admin-
istrative review, new shipper review,
changed circumstances review, or sec-
tion 762 review, 30 days after the date
of publication of the preliminary re-
sults of review, unless the Secretary al-
ters the time limit; or

(iii) For the final results of an expe-
dited antidumping review, Article 8
violation review, Article 4/ Article 7 re-
view, or section 753 review, a date spec-
ified by the Secretary.

(2) The case brief must present all ar-
guments that continue in the submit-
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ter’s view to be relevant to the Sec-
retary’s final determination or final re-
sults, including any arguments pre-
sented before the date of publication of
the preliminary determination or pre-
liminary results. As part of the case
brief, parties are encouraged to provide
a summary of the arguments not to ex-
ceed five pages and a table of statutes,
regulations, and cases cited.

(d) Rebuttal brief. (1) Any interested
party or U.S. Government agency may
submit a ‘“‘rebuttal brief’ within five
days after the time limit for filing the
case brief, unless the Secretary alters
this time limit.

(2) The rebuttal brief may respond
only to arguments raised in case briefs
and should identify the arguments to
which it is responding. As part of the
rebuttal brief, parties are encouraged
to provide a summary of the arguments
not to exceed five pages and a table of
statutes, regulations, and cases cited.

(e) Comments on adequacy of response
and appropriateness of expedited sunset
review—(i) In general. Where the Sec-
retary determines that respondent in-
terested parties provided inadequate
response to a Notice of Initiation (see
§351.218(e)(1)(ii)) and has notified the
International Trade Commission as
such under §351.218(e)(1)(ii)(C), inter-
ested parties (and industrial users and
consumer organizations) that sub-
mitted a complete substantive re-
sponse to the Notice of Initiation under
§351.218(d)(3) may file comments on
whether an expedited sunset review
under section 751(c)(3)(B) of the Act
and §351.218(e)(1)(ii)(B) or
351.218(e)(1)(i1)(C) is appropriate based
on the adequacy of responses to the no-
tice of initiation. These comments may
not include any new factual informa-
tion or evidence (such as supplemen-
tation of a substantive response to the
notice of initiation) and are limited to
five pages.

(ii) Time limit for filing comments.
Comments on adequacy of response and
appropriateness of expedited sunset re-
view must be filed not later than 70
days after the date publication in the
FEDERAL REGISTER of the notice of ini-
tiation.

[62 FR 27379, May 19, 1997, as amended at 63
FR 13524, Mar. 20, 1998]
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