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to produce a standard airplane for the
U.S. fleet under a contract with the
U.S. Air Force with the expectation
that its contract will continue to be re-
newed during the foreseeable future.
The employees of this manufacturer
would not be considered temporary.

(d) Strikes or lockouts. The statute
provides an exemption for strikes and
lockouts which are not intended to
evade the requirements of the Act. A
lockout occurs when, for tactical or de-
fensive reasons during the course of
collective bargaining or during a labor
dispute, an employer lawfully refuses
to utilize some or all of its employees
for the performance of available work.
A lockout not related to collective bar-
gaining which is intended as a subter-
fuge to evade the Act does not qualify
for this exemption. A plant closing or
mass layoff at a site of employment
where a strike or lockout is taking
place, which occurs for reasons unre-
lated to a strike or lockout, is not cov-
ered by this exemption. An employer
need not give notice when permanently
replacing a person who is deemed to be
an economic striker under the National
Labor Relations Act. Non-striking em-
ployees at the same single site of em-
ployment who experience a covered
employment loss as a result of a strike
are entitled to notice; however, situa-
tions in which a strike or lockout af-
fects non-striking employees at the
same plant may constitute an unfore-
seeable business circumstance, as dis-
cussed in §639.9, and reduced notice
may apply. Similarly, the ‘‘faltering
company’’ exception, also discussed in
§639.9 may apply in strike situations.
Where a union which is on strike rep-
resents more than one bargaining unit
at the single site, non-strikers includes
the non-striking bargaining unit(s).
Notice also is due to those workers who
are not a part of the bargaining unit(s)
which is involved in the labor negotia-
tions that led to the lockout. Employ-
ees at other plants which have not been
struck, but at which covered plant
closings or mass layoffs occur as a di-
rect or indirect result of a strike or
lockout are not covered by the strike/
lockout exemption. The unforeseeable
business circumstances exception to 60
days’ notice also may apply to these
closings or layoffs at other plants.

§639.6

§639.6 Who must receive notice?

Section 3(a) of WARN provides for
notice to each representative of the af-
fected employees as of the time notice
is required to be given or, if there is no
such representative at that time, to
each affected employee. Notice also
must be served on the State dislocated
worker unit and the chief elected offi-
cial of the unit of local government
within which a closing or layoff is to
occur. Section 2(b)(1) of the Act states
that ““‘any person who is an employee of
the seller (other than a parttime em-
ployee) as of the effective date [time]
of the sale shall be considered an em-
ployee of the purchaser immediately
after the effective date [time] of the
sale.”” This provision preserves the no-
tice rights of the employees of a busi-
ness that has been sold, but creates no
other employment rights. Although a
technical termination of the seller’s
employees may be deemed to have oc-
curred when a sale becomes effective,
WARN notice is only required where
the employees, in fact, experience a
covered employment loss.

(a) Representative(s) of affected employ-
ees. Written notice is to be served upon
the chief elected officer of the exclu-
sive representative(s) or bargaining
agent(s) of affected employees at the
time of the notice. If this person is not
the same as the officer of the local
union(s) representing affected employ-
ees, it is recommended that a copy also
be given to the local union official(s).

(b) Affected employees. Notice is re-
quired to be given to employees who
may reasonably be expected to experi-
ence an employment loss. This includes
employees who will likely lose their
jobs because of bumping rights or other
factors, to the extent that such work-
ers can be identified at the time notice
is required to be given. If, at the time
notice is required to be given, the em-
ployer cannot identify the employee
who may reasonably be expected to ex-
perience an employment loss due to the
elimination of a particular position,
the employer must provide notice to
the incumbent in that position. While
part-time employees are not counted in
determining whether plant closing or
mass layoff thresholds are reached,
such workers are due notice.
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§639.7

(c) State dislocated worker unit. Notice
is to be served upon the State dis-
located worker unit. Since the States
are restructuring to implement train-
ing under EDWAA, service of notice
upon the State Governor constitutes
service upon the State dislocated work-
er unit until such time as the Governor
makes public State procedures for
serving notice to this unit.

(d) Chief elected official of the unit of
local govermment. The identity of the
chief elected official will vary accord-
ing to the local government structure.
In the case of elected boards, the notice
is to be served upon the board’s chair-
person.

§639.7 What must the notice contain?

(a) Notice must be specific. (1) All no-
tice must be specific.

(2) Where voluntary notice has been
given more than 60 days in advance,
but does not contain all of the required
elements set out in this section, the
employer must ensure that all of the
information required by this section is
provided in writing to the parties listed
in §639.6 at least 60 days in advance of
a covered employment action.

(3) Notice may be given conditional
upon the occurrence or nonoccurrence
of an event, such as the renewal of a
major contract, only when the event is
definite and the consequences of its oc-
currence or nonoccurrence will nec-
essarily, in the normal course of busi-
ness, lead to a covered plant closing or
mass layoff less than 60 days after the
event. For example, if the non-renewal
of a major contract will lead to the
closing of the plant that produces the
articles supplied under the contract 30
days after the contract expires, the em-
ployer may give notice at least 60 days
in advance of the projected closing
date which states that if the contract
is not renewed, the plant closing will
occur on the projected date. The notice
must contain each of the elements set
out in this section.

(4) The information provided in the
notice shall be based on the best infor-
mation available to the employer at
the time the notice is served. It is not
the intent of the regulations, that er-
rors in the information provided in a
notice that occur because events subse-
quently change or that are minor, in-
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advertent errors are to be the basis for
finding a violation of WARN.

(b) As used in this section, the term
“‘date’ refers to a specific date or to a
14-day period during which a separa-
tion or separations are expected to
occur. If separations are planned ac-
cording to a schedule, the schedule
should indicate the specific dates on
which or the beginning date of each 14-
day period during which any separa-
tions are expected to occur. Where a 14-
day period is used, notice must be
given at least 60 days in advance of the
first day of the period.

(c) Notice to each representative of
affected employees is to contain:

(1) The name and address of the em-
ployment site where the plant closing
or mass layoff will occur, and the name
and telephone number of a company of-
ficial to contact for further informa-
tion;

(2) A statement as to whether the
planned action is expected to be perma-
nent or temporary and, if the entire
plant is to be closed, a statement to
that effect;

(3) The expected date of the first sep-
aration and the anticipated schedule
for making separations;

(4) The job titles of positions to be af-
fected and the names of the workers
currently holding affected jobs.

The notice may include additional in-
formation useful to the employees such
as information on available dislocated
worker assistance, and, if the planned
action is expected to be temporary, the
estimated duration, if known.

(d) Notice to each affected employee
who does not have a representative is
to be written in language understand-
able to the employees and is to con-
tain:

(1) A statement as to whether the
planned action is expected to be perma-
nent or temporary and, if the entire
plant is to be closed, a statement to
that effect;

(2) The expected date when the plant
closing or mass layoff will commence
and the expected date when the indi-
vidual employee will be separated;

(3) An indication whether or not
bumping rights exist;

(4) The name and telephone number
of a company official to contact for
further information.
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