Employment and Training Administration, Labor

and shall notify the Immigration and
Naturalization Service (INS) of the De-
partment of Justice of the filing. As
discussed in §655.310 of this part, if the
facility proposes to utilize alternative
methods to comply with Attestation
Elements I and/or IV, or asserts that
taking a second timely and significant
step under Element IV would be unrea-
sonable, or claims a bona fide medical
emergency exemption from Element IV
as a worksite using one or more H-1A
nurses through a nursing contractor
only, additional supporting informa-
tion and ETA review shall be required.

(c) Visa petitions. Upon ETA’s accept-
ance of the filing, the health care facil-
ity may then file with INS H-1A visa
petitions for the admission of H-1A
nurses, or to extend the stay of alien
nurses currently working at the facil-
ity. the facility shall attach a copy of
the accepted attestation form (Form
ETA 9029) to the visa petition filed
with INS. At the same time that the
facility files a visa petition with INS,
it shall also send a copy of the visa pe-
tition with INS, it shall also send a
copy of the visa petition to the Chief,
Division of Foreign Labor Certifi-
cations, U.S. Employment Service,
Employment and Training Administra-
tion, Department of Labor, 200 Con-
stitution Avenue, NW., room N-4456,
Washington, DC 20210.

(d) Visa issuance. INS assures that the
nonimmigrants possess the required
qualifications and credentials to be
employed as nurses. See 8 U.S.C.
1182(m)(1)). The Department of State is
responsible for issuing the visa.

(e) Board of Alien Labor Certification
Appeals (BALCA) review of attestations
accepted and not accepted for filing. The
decision whether or not to accept for
filing an attestation which ETA has re-
viewed, that is: an attestation where
the facility is attesting to alternative
methods of compliance with Element I
and/or Element IV; an attestation
where the facility is claiming that tak-
ing a second timely and significant
step would not be reasonable; and/or an
attestation where a facility that is not
an employer of H-1A nurses is claiming
a bond fide medical emergency as the
basis for requesting a waiver of Ele-
ment IV; may be appealed by any inter-
ested party to the BALCA.
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(f) Complaints. Complaints concerning
misrepresentation in the attestation or
failure of the health care facility to
carry out the terms of the attestation
may be filed with the Wage and Hour
Division (Division), Employment
Standards Administration (ESA) of
DOL, according to the procedures set
forth in subpart E of this part. Com-
plaints of ‘“misrepresentation” may in-
clude assertions that a facility’s attes-
tations of compliance failed to meet
the regulatory standards for attesta-
tion elements under which the attesta-
tion was accepted by ETA for filing
without ETA review. The Division
shall then investigate, and, where ap-
propriate, after an opportunity for a
hearing, assess sanctions and penalties.
Subpart E of this part also provides
that interested parties may obtain an
administrative law judge hearing and
may seek the Secretary’s review of the
administrative law judge’s decision.

§655.302 Definitions.

For the purposes of subparts D and E
of this part:

Accepted for filing means that the at-
testation and supporting documenta-
tion submitted by the health care facil-
ity have been received by the Employ-
ment and Training Administration of
the Department of Labor (DOL) and
have been found to be in compliance
with the attestation requirements in
§655.310 of this part.

Act and INA mean the Immigration
and Nationality Act, as amended, 8
U.S.C. 1101 et seq.

Administrative law judge means an of-
ficial appointed pursuant to 5 U.S.C.
3105.

Administrator means the Adminis-
trator of the Wage and Hour Division,
Employment Standards Administra-
tion, Department of Labor, and such
authorized representatives as may be
designated to perform any of the func-
tions of the Administrator under sub-
parts D and E of this part.

Attorney General means the chief offi-
cial of the U.S. Department of Justice
or the Attorney General’s designee.

Board of Alien Labor Certification Ap-
peals (BALCA) means a panel of one or
more administrative law judges who
serve on the permanent Board of Alien
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Labor Certification Appeals estab-
lished by 20 CFR Part 656. BALCA con-
sists of administrative law judges as-
signed to the Department of Labor and
designated by the Chief Administrative
Law Judge to be members of the Board
of Alien Labor Certification Appeals.

Bona fide medical emergency means a
situation in which the services of one
or more H-1A contract nurses are nec-
essary at a worksite facility (which
itself does not employ an H-1A nurse)
to prevent death or serious impairment
of health, and, because of the danger to
life or health, nursing services for such
situation are not elsewhere available in
the geographic area.

Certifying Officer means a Depart-
ment of Labor official, or such offi-
cial’s designee, who makes determina-
tions about whether or not H-1A attes-
tations are acceptable for filing.

Chief Administrative Law Judge means
the chief official of the Office of the
Administrative Law Judges of the De-
partment of Labor or the Chief Admin-
istrative Law Judge’s designee.

Chief, Division of Foreign Labor Certifi-
cations, USES means the chief official
of the Division of Foreign Labor Cer-
tifications within the United States
Employment Service, Employment and
Training Administration, Department
of Labor, or the designee of the Chief,
Division of Foreign Labor Certifi-
cations, USES.

Date of filing means the date an attes-
tation is ‘“‘accepted for filing”’ by ETA.

Department and DOL mean the United
States Department of Labor.

Director means the chief official of
the United States Employment Service
(USES), Employment and Training Ad-
ministration, Department of Labor, or
the Director’s designee.

Division means the Wage and Hour
Division of the Employment Standards
Administration, DOL.

Employer means a person, firm, cor-
poration, or other association or orga-
nization involved in the direct provi-
sion of health care services, which:

(1) Suffers or permits a person to
work;

(2) Has a location within the United
States to which U.S. workers may be
referred for employment;

(3) Proposes to employ workers at a
place within the United States; and

20 CFR Ch. V (4-1-03 Edition)

(4) Has an employer-employee rela-
tionship with respect to employees
under subpart D and E of this part, as
indicated by the fact that it may hire,
pay, fire, supervise or otherwise con-
trol the work of such employee.

Employment means full-time work by
an employee for an employer/health
care facility other than oneself. ‘“‘Full-
time work” means work where the
nurse is regularly scheduled to work 40
hours or more per week, unless the fa-
cility documents as part of its attesta-
tion that it is common practice for the
occupation at the facility or for the oc-
cupation in the geographic area for
nurses to work fewer hours per week.

Employment and Training Administra-
tion (ETA) means the agency within the
Department of Labor (DOL) which in-
cludes the United States Employment
Service (USES).

Employment Standards Administration
(ESA) means the agency within the De-
partment of Labor (DOL) which in-
cludes the Wage and Hour Division.

Facility means a user of nursing serv-
ices with either a single site or a group
of contiguous locations at which it pro-
vides health care services. ‘“‘Facility”
includes an employer of registered
nurses which provides health care serv-
ices in a home or other setting, such as
a hospital, nursing home, or other site
of employment, not owned or operated
by the employer (e.g., a visiting nurse
association or a nursing contractor).
“Facility’’ also includes a private
household which employs or seeks to
employ one or more H-1A nurses, but
does not include a private household
which uses H-1A nurses only through a
nursing contractor. Groups of struc-
tures which form a campus or separate
buildings across the street from omne
another are a single facility. However,
separate buildings or areas which are
not physically connected or in imme-
diate proximity are a single health
care facility if they are in reasonable
geographic proximity, used for the
same purpose, and share the same nurs-
ing staff and equipment. An example is
an entity which manages a nursing
home and a hospital in the same area
and which regularly shifts or rotates
the nurses between the two. Non-con-
tiguous sites, even within the same ge-
ographic area, which do not share the
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same nursing staff and operational pur-
poses are not a single facility. For ex-
ample, hospitals which are located on
opposite sides of a municipality, but
which are managed or owned by a sin-
gle entity, are separate facilities if
they do not regularly share nursing
staff and operational purpose.

Geographic area means the area with-
in normal commuting distance of the
place (address) of the intended work-
site. If the geographic area does not in-
clude a sufficient number of facilities
to make a prevailing wage determina-
tion, the term ‘‘geographic area’ shall
be expanded (by the State employment
service, unless directed not to do so by
the Director) with respect to the at-
testing facility to include a sufficient
number of facilities to permit a pre-
vailing wage determination to be
made. If the place of the intended
worksite is within a Metropolitan Sta-
tistical Area (MSA), any place within
the MSA may be deemed to be within
normal commuting distance of the
place of intended employment.

Governor means the chief elected offi-
cial of a State or the Governor’s des-
ignee.

H-1A4 nurse means any nonimmigrant
alien admitted to the United States to
perform services as a nurse under sec-
tion 101(a)(15)(H)(i)(a) of the Act (8
U.S.C. 1101(a)(A5)(H)({)(a)).

Immigration and Naturalization Service
(INS) means the component of the De-
partment of Justice which makes the
determination under the Act on wheth-
er to grant visa petitions to petitioners
seeking the admission of non-
immigrant nurses under H-1A visas.

Layoff means any involuntary sepa-
ration of one or more staff nurses with-
out cause/prejudice. If a staff nurse is
separated from one specialized activity
and is offered retraining and retention
at the same facility in another activity
involving direct patient care at the
same wage and status, but refuses such
training and retention, such separation
shall not constitute a layoff. The layoff
provision applies to staff nurses only,
not to other health occupations. If the
position occupied by the staff nurse is
covered by a collective bargaining
agreement, the collective bargaining
agreement definition of ‘layoff” (if
any) shall apply to that position.
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Lockout means a labor dispute involv-
ing a work stoppage, wherein an em-
ployer withholds work from its em-
ployees in order to gain a concession
from them.

Nurse means a person who is or will
be authorized by a State Board of Nurs-
ing to engage in registered nursing
practice in a State or U.S. territory or
possession at a facility which provides
health care services. A staff nurse
means a nurse who provides nursing
care directly to patients. In order to
qualify under this definition of ‘‘nurse”’
the alien shall:

(1) Have obtained a full and unre-
stricted license to practice nursing in
the country where the alien obtained
nursing education, or have received
nursing education in the United States
or Canada;

(2) Have passed the examination
given by the Commission on Graduates
for Foreign Nursing Schools (CGFNS),
or have obtained a full and unre-
stricted (permanent) license to prac-
tice as a registered nurse in the state
of intended employment, or have ob-
tained a full and unrestricted (perma-
nent) license in any state or territory
of the United States and received tem-
porary authorization to practice as a
registered nurse in the state of in-
tended employment; and,

(3) Be fully qualified and eligible
under the laws (including such tem-
porary or interim licensing require-
ments which authorize the nurse to be
employed) governing the place of in-
tended employment to practice as a
registered nurse immediately upon ad-
mission to the United States, and be
authorized under such laws to be em-
ployed by the employer. For purposes
of this paragraph, the temporary or in-
terim licensing may be obtained imme-
diately after the alien enters the
United States and registers to take the
first available examination for perma-
nent licensure.

Nursing contractor means an entity
that employs registered nurses and
supplies these nurses, on a temporary
basis and for a fee, to health care fa-
cilities or private homes.

Prevailing wage means the average
wage paid to similarly employed reg-
istered nurses within the geographic
area.
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Secretary means the Secretary of
Labor or the Secretary’s designee.

Similarly employed means employed
by the same type of facility (acute care
or long-term care) and working under
like conditions, such as the same shift,
on the same days of the week, and in
the same specialty area.

State means one of the 50 States, the
District of Columbia, Puerto Rico, the
U.S. Virgin Islands, and Guam.

State  employment security agency
(SESA) means the State agency des-
ignated under section 4 of the Wagner-
Peyser Act to cooperate with USES in
the operation of the national system of
public employment offices.

Strike means a labor dispute wherein
employees engage in a concerted stop-
page or work (including stoppage by
reason of the expiration of a collective-
bargaining agreement) or engage in
any concerted slowdown or other con-
certed interruption of operations.

United States Employment Service
(USES) means the agency of the De-
partment of Labor, established under
the Wagner-Peyser Act, which is
charged with administering the na-
tional system of public employment of-
fices.

United States (U.S.) nurse means any
nurse who is a U.S. citizen; is a U.S.
national; is lawfully admitted for per-
manent residence; is granted the status
of an alien admitted for temporary res-
idence under 8 U.S.C. 1160(a), 1161(a), or
1255a(a)(1); is admitted as a refugee
under 8 U.S.C. 1157; or is granted asy-
lum under 8 U.S.C. 1158.

United States (U.S.) worker means any
worker who is a U.S. citizen; is a U.S.
national; is lawfully admitted for per-
manent residence; is granted the status
of an alien lawfully admitted for tem-
porary residence under 8 U.S.C. 1160(a),
1161(a), or 1255(a)(1); is admitted as a
refugee under 8 U.S.C. 1157; or is grant-
ed asylum under 8 U.S.C. 1158.

United States is defined at 8 U.S.C.
1101(a.)(38).

Worksite means the health care facil-
ity or home where the nurse is involved
in the practice of nursing. It is pos-
sible, in the case of nursing contrac-
tors, that the employer’s physical loca-
tion and the worksite facility’s phys-
ical location will differ.

20 CFR Ch. V (4-1-03 Edition)

§655.310 Attestations.

(a) Who may submit attestations? Any
entity meeting the definition of ‘‘facil-
ity” in §655.302, may submit an attesta-
tion. The attestation shall include: a
completed Form ETA 9029, which shall
be signed by the chief executive officer
of the facility (or the chief executive
officer’s designee); and explanatory
statements prescribed in paragraphs (c)
through (k) of this section. A nursing
contractor that seeks to employ non-
immigrant nurses shall file its own at-
testation (including Form ETA 9029 and
explanatory statements) as prescribed
by this section, and, as part of its own
attestation, shall attest that it shall
refer H-1A nurses only to facilities
that, with the exception of private
households which themselves do not
employ H-1A nurses, have current and
valid attestations on file with ETA.
Subparts D and E of this part shall
apply both to the nursing contractor
and to the worksite facility.

(b) Where should attestations be sub-
mitted? Attestations shall be submitted,
by U.S. mail or private carrier, to the
U.S. Department of Labor ETA Re-
gional Office which has jurisdiction
over the geographic area where the H-
1A nurse will be employed, as des-
ignated by the Chief, Division of For-
eign Labor Certifications, USES. The
addresses of the Certifying Officers are
set forth in the instructions to Form
ETA 9029.

(c) What should be submitted?—(1)
Form ETA 9029 and explanatory state-
ments.

(i) A completed and dated original
Form ETA 9029, containing the required
attestation elements and the original
signature of the chief executive officer
of the facility, shall be submitted,
along with two copies of the completed,
(signed, and dated) Form ETA 9029.
(Copies of Form ETA 9029 are available
at the address listed in paragraph (b) of
this section.) In addition, explanations,
where required, for the required attes-
tation elements as to what documenta-
tion is available at the facility and how
such documentation indicates compli-
ance with the regulatory standards as
prescribed in paragraphs (d) through (i)
of this section. In addition,
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