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past year did, and the alien’s intended 
work in the United States will, require 
exceptional ability. In addition, the 
employer shall file, as part of the labor 
certification application, documenta-
tion concerning the alien from at least 
two of the following seven groups: 

(1) Documentation of the alien’s re-
ceipt of internationally recognized 
prizes or awards for excellence in the 
field for which certification is sought. 

(2) Documentation of the alien’s 
membership in international associa-
tions, in the field for which certifi-
cation is sought, which require out-
standing achievement of their mem-
bers, as judged by recognized inter-
national experts in their disciplines or 
fields. 

(3) Published material in professional 
publications about the alien, relating 
to the alien’s work in the field for 
which certification is sought, which 
shall include the title, date, and author 
of such published material. 

(4) Evidence of the alien’s participa-
tion on a panel, or individually, as a 
judge of the work of others in the same 
or in an allied field of specialization to 
that for which certification is sought. 

(5) Evidence of the alien’s original 
scientific or scholarly research con-
tributions of major significance in the 
field for which certification is sought. 

(6) Evidence of the alien’s authorship 
of published scientific or scholarly ar-
ticles in the field for which certifi-
cation is sought, in international pro-
fessional journals or professional jour-
nals with an international circulation. 

(7) Evidence of the display of the 
alien’s work, in the field for which cer-
tification is sought, at artistic exhibi-
tions in more than one country. 

(e) An Immigration Officer shall de-
termine whether the employer and 
alien have met the applicable require-
ments of § 656.20 of this part, of this 
section, and of Schedule A (§ 656.10 of 
this part); shall review the application; 
and shall determine whether or not the 
alien is qualified for and intends to 
pursue the Schedule A occupation. 

(1) The Immigration Officer may re-
quest an advisory opinion as to wheth-
er the alien is qualified for the Sched-
ule A occupation from the Division of 
Foreign Labor Certifications, United 

States Employment Service, Wash-
ington, DC 20210. 

(2) The Schedule A determination of 
INS shall be conclusive and final. The 
employer, therefore, may not make use 
of the review procedures at § 656.26 of 
this part. 

(f) If the alien qualifies for the occu-
pation, the Immigration Officer shall 
indicate the occupation on the Applica-
tion for Alien Employment Certifi-
cation form. The Immigration Officer 
then shall promptly forward a copy of 
the Application for Alien Employment 
Certification form, without attach-
ments, to the Director, indicating 
thereon the occupation, the Immigra-
tion Officer who made the Schedule A 
determination, and the date of the de-
termination (see § 656.30 of this part for 
the significance of this date). 

[56 FR 54929, Oct 23, 1991]

§ 656.23 Applications for labor certifi-
cations for Schedule B occupations; 
requests for waivers from Schedule 
B. 

(a) Occupations listed on Schedule B 
require little or no education or experi-
ence, and employees can be trained 
quickly to perform them satisfactorily. 
In addition, many of these occupations 
are entry jobs in their industries which 
offer opportunities for high school 
graduates and other U.S. workers who 
otherwise would have difficulty finding 
their first employment and gaining 
work experience. The Director has de-
termined that there is generally a na-
tionwide surplus of U.S. workers who 
are available for and who can qualify 
for Schedule B job opportunities which 
offer prevailing wages and working 
conditions. 

(b) Some of the occupations on Sched-
ule B are also often characterized by 
relatively low wages, long and irreg-
ular working hours, and poor working 
conditions which lead to excessive 
turnover. In most instances, the Direc-
tor has determined through past expe-
rience that the employment of aliens 
has failed to resolve such employment 
problems since the aliens, like U.S. 
workers, often quickly move to other 
jobs. This results in an adverse effect 
upon the wages and working conditions 
of U.S. workers who are employed in 
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occupations which require similar edu-
cation and experience. 

(c) Therefore, the Director has deter-
mined that for occupations listed on 
Schedule B U.S. workers are generally 
available throughout the United 
States, and that the employment of 
aliens in Schedule B occupations will 
generally adversely affect the wages 
and working conditions of U.S. workers 
similarly employed. 

(d) An individual employer or the 
employer’s attorney or agent may peti-
tion the regional Certifying Officer for 
the geographic area in which the job 
opportunity is located for a Schedule B 
waiver on behalf of an alien with re-
spect to a specific job opportunity. The 
petition shall be submitted to the local 
office serving the geographic area of 
intended employment. The petition 
shall include a written request for a 
Schedule B waiver, a completed Applica-
tion for Alien Employment Certification 
form, and the following: 

(1) The documentation required by 
§§ 656.20(b), (c), (e), (f), and (g) and 
656.21; and 

(2) Documentary verification, which 
the employer has obtained from the 
local job service office which contains 
the job opportunity in its administra-
tive area, that the employer has had a 
job order for the same job on file with 
the same local office for a period of 30 
calendar days and that the local office 
and the employer, using the job order, 
were not able to obtain a qualified U.S. 
worker. 

(e) The regional Certifying Officer, 
using the procedures and standards set 
forth in § 656.24, shall either grant or 
deny the waiver and shall inform the 
employer of the determination in writ-
ing. 

(f) If the waiver is granted, the re-
gional Certifying Officer shall issue a 
labor certification. 

(g) If the waiver is denied, the re-
gional Certifying Officer shall follow 
the procedures set forth at paragraphs 
(c) through (g) of § 656.25. 

(Approved by the Office of Management and 
Budget under control number 1205–0015) 

[45 FR 83933, Dec. 19, 1980, as amended at 49 
FR 18295, Apr. 30, 1984; 56 FR 54929, Oct. 23, 
1991]

§ 656.24 Labor certification determina-
tions. 

(a) If the labor certification presents 
a special or unique problem, the re-
gional Certifying Officer may refer the 
application to the national Certifying 
Officer for determination. If the Direc-
tor has directed that certain types of 
applications or specific applications be 
handled in the USES national office, 
the regional Certifying Officer shall 
refer such applications to the national 
Certifying Officer. 

(b) The regional or national Certi-
fying Officer, as appropriate, shall 
make a determination either to grant 
the labor certification or to issue a No-
tice of Findings on the basis of whether 
or not: 

(1) The employer has met the require-
ments of this part. However, where the 
Certifying Officer determines that the 
employer has committed harmless 
error, the Certifying Officer neverthe-
less may grant the labor certification, 
Provided, That the labor market has 
been tested sufficiently to warrant a 
finding of unavailability of and lack of 
adverse effect on U.S. workers. Where 
the Certifying Officer makes such a de-
termination, the Certifying Officer 
shall document it in the application 
file. 

(2) There is in the United States a 
worker who is able, willing, qualified 
and available for and at the place of 
the job opportunity according to the 
following standards: 

(i) The Certifying Officer, in judging 
whether a U.S. worker is willing to 
take the job opportunity, shall look at 
the documented results of the employ-
er’s and the Local (and State) Employ-
ment Service office’s recruitment ef-
forts, and shall determine if there are 
other appropriate sources of workers 
where the employer should have re-
cruited or might be able to recruit U.S. 
workers. 

(ii) The Certifying Officer shall con-
sider a U.S. worker able and qualified 
for the job opportunity if the worker, 
by education, training, experience, or a 
combination thereof, is able to perform 
in the normally accepted manner the 
duties involved in the occupation as 
customarily performed by other U.S. 
workers similarly employed, except 
that, if the application involves a job 
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