§120.3

§120.3 Policy on designating and de-
?ermining defense articles and serv-
ices.

An article or service may be des-
ignated or determined in the future to
be a defense article (see §120.6) or de-
fense service (see §120.9) if it:

(a) Is specifically designed, devel-
oped, configured, adapted, or modified
for a military application, and

(i) Does not have predominant civil
applications, and

(ii) Does not have performance equiv-
alent (defined by form, fit and func-
tion) to those of an article or service
used for civil applications; or

(b) Is specifically designed, devel-
oped, configured, adapted, or modified
for a military application, and has sig-
nificant military or intelligence appli-
cability such that control under this
subchapter is necessary.

The intended use of the article or
service after its export (i.e., for a mili-
tary or civilian purpose) is not relevant
in determining whether the article or
service is subject to the controls of this
subchapter. Any item covered by the
U.S. Munitions List must be within the
categories of the U.S. Munitions List.
The scope of the U.S. Munitions List
shall be changed only by amendments
made pursuant to section 38 of the
Arms Export Control Act (22 U.S.C.
2778).

§120.4 Commodity jurisdiction.

(a) The commodity jurisdiction pro-
cedure is used with the U.S. Govern-
ment if doubt exists as to whether an
article or service is covered by the U.S.
Munitions List. It may also be used for
consideration of a redesignation of an
article or service currently covered by
the U.S. Munitions List. The Depart-
ment must submit a report to Congress
at least 30 days before any item is re-
moved from the U.S. Munitions List.
Upon written request, the Office of De-
fense Trade Controls shall provide a de-
termination of whether a particular ar-
ticle or service is covered by the U.S.
Munitions List. The determination,
consistent with §§120.2, 120.3, and 120.4,
entails consultation among the Depart-
ments of State, Defense, Commerce
and other U.S. Government agencies
and industry in appropriate cases.
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(b) Registration with the Office of
Defense Trade Controls as defined in
part 122 of this subchapter is not re-
quired prior to submission of a com-
modity jurisdiction request. If it is de-
termined that the commodity is a de-
fense article or service covered by the
U.S. Munitions List, registration is re-
quired for exporters, manufacturers,
and furnishers of defense articles and
defense services (see part 122 of this
subchapter).

(c) Requests shall identify the article
or service, and include a history of the
product’s design, development and use.
Brochures, specifications and any other
documentation related to the article or
service shall be submitted in seven col-
lated sets.

(d)(1) A determination that an article
or service does not have predominant
civil applications shall be made by the
Department of State, in accordance
with this subchapter, on a case-by-case
basis, taking into account:

(i) The number, variety and predomi-
nance of civil applications;

(ii) The nature, function and capa-
bility of the civil applications; and

(iii) The nature, function and capa-
bility of the military applications.

(2) A determination that an article
does not have the performance equiva-
lent, defined by form, fit and function,
to those used for civil applications
shall be made by the Department of
State, in accordance with this sub-
chapter, on a case-by-case basis, taking
into account:

(i) The nature, function, and capa-
bility of the article;

(i1) Whether the components used in
the defense article are identical to
those components originally developed
for civil use.

NOTE: The form of the item is its defined
configuration, including the geometrically
measured configuration, density, and weight
or other visual parameters which uniquely
characterize the item, component or assem-
bly. For software, form denotes language,
language level and media. The fit of the item
is its ability to physically interface or inter-
connect with or become an integral part of
another item. The function of the item is the
action or actions it is designed to perform.

(3) A determination that an article
has significant military or intelligence
applications such that it is necessary

422



