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(c) Child of a U.S. citizen victim of ter-
rorism. The child of a U.S. citizen slain 
in the terrorist actions of September 
11, 2001, shall retain the status of an 
immediate relative child (regardless of 
changes in age or marital status) if the 
child files a petition for such status 
within two years of the citizen’s death 
pursuant to section 423(a)(2) of Public 
Law 107–56, and the consular officer has 
received an approved petition accord-
ing such status or official notification 
of such approval. 

[56 FR 49676, Oct. 1, 1991, as amended at 64 FR 
55419, Oct. 13, 1999; 67 FR 1415, Jan. 11, 2002]

§ 42.22 Returning resident aliens. 

(a) Requirements for returning resident 
status. An alien shall be classifiable as 
a special immigrant under INA 
101(a)(27)(A) if the consular officer is 
satisfied from the evidence presented 
that: 

(1) The alien had the status of an 
alien lawfully admitted for permanent 
residence at the time of departure from 
the United States; 

(2) The alien departed from the 
United States with the intention of re-
turning and has not abandoned this in-
tention; and 

(3) The alien is returning to the 
United States from a temporary visit 
abroad and, if the stay abroad was pro-
tracted, this was caused by reasons be-
yond the alien’s control and for which 
the alien was not responsible. 

(b) Documentation needed. Unless the 
consular officer has reason to question 
the legality of the alien’s previous ad-
mission for permanent residence or the 
alien’s eligibility to receive an immi-
grant visa, only those records and doc-
uments required under INA 222(b) 
which relate to the period of residence 
in the United States and the period of 
the temporary visit abroad shall be re-
quired. If any required record or docu-
ment is unobtainable, the provisions of 
§ 42.65(d) shall apply. 

(c) Returning resident alien originally 
admitted under the Act of December 28, 
1945. An alien admitted into the United 
States under Section 1 of the Act of 
December 28, 1945 (‘‘GI Brides Act’’) 
shall not be refused an immigrant visa 
after a temporary absence abroad sole-
ly because of a mental or physical de-

fect or defects that existed at the time 
of the original admission. 

[56 FR 49676, Oct. 1, 1991, as amended at 63 FR 
48578, Sept. 11, 1998]

§ 42.23 Certain former U.S. citizens. 
(a) Women expatriates. An alien 

woman, regardless of marital status, 
shall be classifiable as a special immi-
grant under INA 101(a)(27)(B) if the 
consular officer is satisfied by appro-
priate evidence that she was formerly a 
U.S. citizen and that she meets the re-
quirements of INA 324(a). 

(b) Military expatriates. An alien shall 
be classifiable as a special immigrant 
under INA 101(a)(27)(B) if the consular 
officer is satisfied by appropriate evi-
dence that the alien was formerly a 
U.S. citizen and that the alien lost citi-
zenship under the circumstances set 
forth in INA 327.

Subpart D—Immigrants Subject to 
Numerical Limitations

SOURCE: 56 FR 49676, Oct. 1, 1991, unless 
otherwise noted.

§ 42.31 Family-sponsored immigrants. 
(a) Entitlement to status. An alien 

shall be classifiable as a family-spon-
sored immigrant under INA 203(a) (1), 
(2), (3) or (4) if the consular officer has 
received from INS a Petition to Clas-
sify Status of Alien Relative for 
Issuance of Immigrant Visa approved 
in accordance with INA 204 to accord 
the alien such preference status, or of-
ficial notification of such an approval, 
and the consular officer is satisfied 
that the alien has the relationship to 
the petitioner indicated in the peti-
tion. In the case of a petition according 
an alien status under INA 203(a) (1) or 
(3) or status as an unmarried son or 
daughter under INA 203(a)(2), the peti-
tioner must be a ‘‘parent’’ as defined in 
INA 101(b)(2) and 22 CFR 40.1. In the 
case of a petition to accord an alien 
status under INA 203(a)(4) filed on or 
after January 1, 1977, the petitioner 
must be at least twenty-one years of 
age. 

(b) Entitlement to derivative status. 
Pursuant to INA 203(d), and whether or 
not named in the petition, the child of 
a family-sponsored first, second, third 
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or fourth preference immigrant or the 
spouse of a family-sponsored third or 
fourth preference immigrant, if not 
otherwise entitled to an immigrant 
status and the immediate issuance of a 
visa, is entitled to a derivative status 
corresponding to the classification and 
priority date of the beneficiary of the 
petition. 

[56 FR 49676, Oct. 1, 1991, as amended at 61 FR 
1836, Jan. 24, 1996]

§ 42.32 Employment-based preference 
immigrants. 

Aliens subject to the worldwide level 
specified in section 201(d) for employ-
ment-based immigrants in a fiscal year 
shall be allotted visas as indicated 
below. 

(a) First preference—Priority workers—
(1) Entitlement to status. An alien shall 
be classifiable as an employment-based 
first preference immigrant under INA 
203(b)(1) if the consular office has re-
ceived from INS a Petition for Immi-
grant Worker approved in accordance 
with INA 204 to accord the alien such 
Preference status, or official notifica-
tion of such an approval, and the con-
sular officer is satisfied that the alien 
is within one of the classes described in 
INA 203(b)(1). 

(2) Entitlement to derivative status. 
Pursuant to INA 203(d), and whether or 
not named in the petition, the child or 
spouse of an employment-based first 
preference immigrant, if not otherwise 
entitled to an immigrant status and 
the immediate issuance of a visa, is en-
titled to a derivative status cor-
responding to the classification and 
priority date of the beneficiary of the 
petition. 

(b) Second preference—Professionals 
with advanced degrees or persons of ex-
ceptional ability—(1) Entitlement to sta-
tus. An alien shall be classifiable as an 
employment-based second preference 
immigrant under INA 203(b)(2) if the 
consular officer has received from INS 
a Petition for Immigrant Worker ap-
proved in accordance with INA 204 to 
accord the alien such preference status, 
or official notification of such an ap-
proval, and the consular officer is sat-
isfied that the alien is within one of 
the classes described in INA 203(b)(2). 

(2) Entitlement to derivative status. 
Pursuant to INA 203(d), and whether or 

not named in the petition, the child or 
spouse of an employment-based second 
preference immigrant, if not otherwise 
entitled to an immigrant status and 
the immediate issuance of a visa, is en-
titled to a derivative status cor-
responding to the classification and 
priority date of the beneficiary of the 
petition. 

(c) Third preference—Skilled workers, 
professionals, other workers—(1) Entitle-
ment to status. An alien shall be classi-
fiable as an employment-based third 
preference immigrant under INA 
203(b)(3) if the consular officer has re-
ceived from INS a Petition for Immi-
grant Worker approved in accordance 
with INA 204 to accord the alien such 
preference status, or official notifica-
tion of such an approval, and the con-
sular officer is satisfied that the alien 
is within one of the classes described in 
INA 203(b)(3). 

(2) Entitlement to derivative status. 
Pursuant to INA 203(d), and whether or 
not named in the petition, the child or 
spouse of an employment-based third 
preference immigrant, if not otherwise 
entitled to an immigrant status and 
the immediate issuance of a visa, is en-
titled to a derivative status cor-
responding to the classification and 
priority date of the beneficiary of the 
petition. 

(d) Fourth preference—Special 
immigrants—(1) Religious workers—(i) 
Classification based on qualifications 
under INA 101(A)(27)(C). An alien shall 
be classifiable under INA 203(b)(4) as a 
special immigrant described in INA 
101(a)(27)(C) if: 

(A) The consular officer has received 
a petition approved by INS to accord 
such classification, or an official noti-
fication of such approval; and 

(B) The consular officer is satisfied 
from the evidence presented that the 
alien qualifies under that section; or 

(C) The consular officer is satisfied 
the alien is the spouse or child of a re-
ligious worker so classified and is ac-
companying or following to join the 
principal alien. 

(ii) Timeliness of application. An immi-
grant visa issued under INA 203(b)(4) to 
an alien described in INA 101(a)(27)(C), 
other than a minister of religion, who 
qualifies as a ‘‘religious worker’’ as de-
fined in 8 CFR 204.5, shall bear the 
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