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not include lesser forms of cruel, inhu-
man or degrading treatment or punish-
ment. 

(c) Where there are substantial grounds 
for believing that [a fugitive] would be in 
danger of being subjected to torture 
means if it is more likely than not that 
the fugitive would be tortured. 

(d) Secretary means Secretary of 
State and includes, for purposes of this 
rule, the Deputy Secretary of State, by 
delegation.

§ 95.2 Application. 

(a) Article 3 of the Convention im-
poses on the parties certain obligations 
with respect to extradition. That Arti-
cle provides as follows: 

(1) No State party shall expel, return 
(‘‘refouler’’) or extradite a person to 
another State where there are substan-
tial grounds for believing that he 
would be in danger of being subjected 
to torture. 

(2) For the purpose of determining 
whether there are such grounds, the 
competent authorities shall take into 
account all relevant considerations in-
cluding, where applicable, the exist-
ence in the State concerned of a con-
sistent pattern of gross, flagrant or 
mass violations of human rights. 

(b) Pursuant to sections 3184 and 3186 
of Title 18 of the United States Crimi-
nal Code, the Secretary is the U.S. offi-
cial responsible for determining wheth-
er to surrender a fugitive to a foreign 
country by means of extradition. In 
order to implement the obligation as-
sumed by the United States pursuant 
to Article 3 of the Convention, the De-
partment considers the question of 
whether a person facing extradition 
from the U.S. ‘‘is more likely than 
not’’ to be tortured in the State re-

questing extradition when appropriate 
in making this determination.

§ 95.3 Procedures. 
(a) Decisions on extradition are pre-

sented to the Secretary only after a fu-
gitive has been found extraditable by a 
United States judicial officer. In each 
case where allegations relating to tor-
ture are made or the issue is otherwise 
brought to the Department’s attention, 
appropriate policy and legal offices re-
view and analyze information relevant 
to the case in preparing a recommenda-
tion to the Secretary as to whether or 
not to sign the surrender warrant. 

(b) Based on the resulting analysis of 
relevant information, the Secretary 
may decide to surrender the fugitive to 
the requesting State, to deny surrender 
of the fugitive, or to surrender the fu-
gitive subject to conditions.

§ 95.4 Review and construction. 
Decisions of the Secretary con-

cerning surrender of fugitives for ex-
tradition are matters of executive dis-
cretion not subject to judicial review. 
Furthermore, pursuant to section 
2242(d) of the Foreign Affairs Reform 
and Restructuring Act of 1998, P.L. 105–
277, notwithstanding any other provi-
sion of law, no court shall have juris-
diction to review these regulations, 
and nothing in section 2242 shall be 
construed as providing any court juris-
diction to consider or review claims 
raised under the Convention or section 
2242, or any other determination made 
with respect to the application of the 
policy set forth in section 2242(a), ex-
cept as part of the review of a final 
order of removal pursuant to section 
242 of the Immigration and Nationality 
Act (8 U.S.C. 1252), which is not appli-
cable to extradition proceedings.

VerDate Jan<31>2003 10:42 Apr 16, 2003 Jkt 200072 PO 00000 Frm 00405 Fmt 8010 Sfmt 8010 Y:\SGML\200072T.XXX 200072T


