§635.411

consider all appropriate factors includ-
ing, but not limited to, cost, adminis-
trative burden, and delay that would be
imposed if the provision were not
waived.

(d) Standard State and Federal-aid
contract procedures may be used to as-
sure compliance with the requirements
of this section.

[48 FR 53104, Nov. 25, 1983, as amended at 49
FR 18821, May 3, 1984; 58 FR 38975, July 21,
1993]

EDITORIAL NOTE: For a waiver document
affecting §635.410, see 60 FR 15478, Mar. 24,
1995.

§635.411 Material or product selec-
tion.

(a) Federal funds shall not partici-
pate, directly or indirectly, in payment
for any premium or royalty on any pat-
ented or proprietary material, speci-
fication, or process specifically set
forth in the plans and specifications for
a project, unless:

(1) Such patented or proprietary item
is purchased or obtained through com-
petitive bidding with equally suitable
unpatented items; or

(2) The State transportation depart-
ment certifies either that such pat-
ented or proprietary item is essential
for synchronization with existing high-
way facilities, or that no equally suit-
able alternate exists; or

(3) Such patented or proprietary item
is used for research or for a distinctive
type of construction on relatively
short sections of road for experimental
purposes.

(b) When there is available for pur-
chase more than one nonpatented, non-
proprietary material, semifinished or
finished article or product that will
fulfill the requirements for an item of
work of a project and these available
materials or products are judged to be
of satisfactory quality and equally ac-
ceptable on the basis of engineering
analysis and the anticipated prices for
the related item(s) of work are esti-
mated to be approximately the same,
the PS&E for the project shall either
contain or include by reference the
specifications for each such material or
product that is considered acceptable
for incorporation in the work. If the
State transportation department wish-
es to substitute some other acceptable
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material or product for the material or
product designated by the successful
bidder or bid as the lowest alternate,
and such substitution results in an in-
crease in costs, there will not be Fed-
eral-aid participation in any increase
in costs.

(c) A State transportation depart-
ment may require a specific material
or product when there are other ac-
ceptable materials and products, when
such specific choice is approved by the
Division Administrator as being in the
public interest. When the Division Ad-
ministrator’s approval is not obtained,
the item will be nonparticipating un-
less bidding procedures are used that
establish the unit price of each accept-
able alternative. In this case Federal-
aid participation will be based on the
lowest price so established.

(d) Appendix A sets forth the FHWA
requirements regarding (1) the speci-
fication of alternative types of culvert
pipes, and (2) the number and types of
such alternatives which must be set
forth in the specifications for various
types of drainage installations.

(e) Reference in specifications and on
plans to single trade name materials
will not be approved on Federal-aid
contracts.

(f) In the case of a design-build
project, the following requirements
apply: Federal funds shall not partici-
pate, directly or indirectly, in payment
for any premium or royalty on any pat-
ented or proprietary material, speci-
fication, or process specifically set
forth in the Request for Proposals doc-
ument unless the conditions of para-
graph (a) of this section are applicable.

[41 FR 36204, Aug. 27, 1976, as amended at 67
FR 75926, Dec. 10, 2002]

§635.413 Guaranty and

clauses.

warranty

The STD may include warranty pro-
visions in National Highway System
(NHS) construction contracts in ac-
cordance with the following:

(a) Warranty provisions shall be for a
specific construction product or fea-
ture. Items of maintenance not eligible
for Federal participation shall not be
covered.
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