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to affirm, modify, or reverse its initial
determination. This notice will also
contain the reasons for HUD’s decision.

(c) The recipient may appeal any de-
nial of reconsideration by filing an ap-
peal with the Assistant Secretary with-
in 21 days of receiving the denial. The
appeal shall set forth the reasons why
the recipient does not agree with
HUD’s decision and include justifica-
tion for the reconsideration.

(d) Within 21 days of receipt of the
appeal, the Assistant Secretary shall
review the recipient’s appeal and act
on the appeal. The Assistant Secretary
will provide written notice to the re-
cipient setting forth the reasons for
the decision. The Assistant Secretary’s
decision constitutes final agency ac-
tion.

§1000.236 What are eligible adminis-
trative and planning expenses?

(a) Eligible administrative and plan-
ning expenses of the ITHBG program in-
clude, but are not limited to:

(1) Costs of overall program and/or
administrative management;

(2) Coordination monitoring and eval-
uation;

(3) Preparation of the IHP including
data collection and transition costs;

(4) Preparation of the annual per-
formance report; and

(5) Challenge to and collection of
data for purposes of challenging the
formula.

(b) Staff and overhead costs directly
related to carrying out affordable hous-
ing activities can be determined to be
eligible costs of the affordable housing
activity or considered administration
or planning at the discretion of the re-
cipient.

§1000.238 What percentage of the
IHBG funds can be used for admin-
istrative and planning expenses?

The recipient can use up to 20 per-
cent of its annual grant amount for ad-
ministration and planning. The recipi-
ent shall identify the percentage of
grant funds which will be used in the
IHP. HUD approval is required if a
higher percentage is requested by the
recipient. When HUD approval is re-
quired, HUD must take into consider-
ation any cost of preparing the IHP,
challenges to and collection of data,

§1000.302

the recipient’s grant amount, approved
cost allocation plans, and any other
relevant information with special con-
sideration given to the circumstances
of recipients receiving minimal fund-
ing.

§1000.240 When is a local cooperation
agreement required for affordable
housing activities?

The requirement for a local coopera-
tion agreement applies only to rental
and lease-purchase homeownership
units assisted with ITHBG funds which
are owned by the Indian tribe or TDHE.

§1000.242 When does the requirement
for exemption from taxation apply
to affordable housing activities?

The requirement for exemption from
taxation applies only to rental and
lease-purchase homeownership units
assisted with IHBG funds which are
owned by the Indian tribe or TDHE.

Subpart D—Allocation Formula

§1000.301 What is the purpose of the
IHBG formula?

The IHBG formula is used to allocate
equitably and fairly funds made avail-
able through NAHASDA among eligible
Indian tribes. A TDHE may be a recipi-
ent on behalf of an Indian tribe.

§1000.302 What are the definitions ap-
plicable for the IHBG formula?

Allowable Expense Level (AEL) factor.
In rental projects, AEL is the per-unit
per-month dollar amount of expenses
which was used to compute the amount
of operating subsidy used prior to Octo-
ber 1, 1997 for the Low Rent units de-
veloped under the 1937 Act. The ‘“‘AEL
factor’” is the relative difference be-
tween a local area AEL and the na-
tional weighted average for AEL.

Date of Full Availability (DOFA)
means the last day of the month in
which substantially all the units in a
housing development are available for
occupancy.

Fair Market Rent (FMR) factors are
gross rent estimates; they include shel-
ter rent plus the cost of all utilities,
except telephones. HUD estimates
FMRs on an annual basis for 354 metro-
politan FMR areas and 2,355 non-met-
ropolitan county FMR areas. The
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“FMR factor’ is the relative difference
between a local area FMR and the na-
tional weighted average for FMR.

Formula Annual Income. For purposes
of the THBG formula, annual income is
a household’s total income as currently
defined by the U.S. Census Bureau.

Formula area. (1) Formula area is the
geographic area over which an Indian
tribe could exercise court jurisdiction
or is providing substantial housing
services and, where applicable, the In-
dian tribe or TDHE has agreed to pro-
vide housing services pursuant to a
Memorandum of Agreement with the
governing entity or entities (including
Indian tribes) of the area, including but
not limited to:

(i) A reservation;

(ii) Trust land;

(iii) Alaska Native Village Statis-
tical Area;

(iv) Alaska Native Claims Settlement
Act Corporation Service Area;

(v) Department of the Interior Near-
Reservation Service Area;

(vi) Former Indian Reservation Areas
in Oklahoma as defined by the Census
as Tribal Jurisdictional Statistical
Area;

(vii) Congressionally Mandated Serv-
ice Area; and

(viii) State legislatively defined Trib-
al Areas as defined by the Census as
Tribal Designated Statistical Areas.

(2) For additional areas beyond those
identified in the above list of eight, the
Indian tribe must submit on the For-
mula Response Form the area that it
wishes to include in its Formula Area
and what previous and planned invest-
ment it has made in the area. HUD will
review this submission and determine
whether or not to include this area.
HUD will make its judgment using as
its guide whether this addition is fair
and equitable for all Indian tribes in
the formula.

(3) In some cases the population data
for an Indian tribe within its formula
area is greater than its tribal enroll-
ment. In general, for those cases to
maintain fairness for all Indian tribes,
the population data will not be allowed
to exceed twice an Indian tribe’s en-
rolled population. However, an Indian
tribe subject to this cap may receive an
allocation based on more than twice its
total enrollment if it can show that it

24 CFR Ch. IX (4-1-03 Edition)

is providing housing assistance to sub-
stantially more non-member Indians
and Alaska Natives who are members
of another Federally recognized Indian
tribe than it is to members.

(4) In cases where an Indian tribe is
seeking to receive an allocation more
than twice its total enrollment, the
tribal enrollment multiplier will be de-
termined by the total number of Indi-
ans and Alaska Natives the Indian
tribe is providing housing assistance
(on July 30 of the year before funding is
sought) divided by the number of mem-
bers the Indian tribe is providing hous-
ing assistance. For example, an Indian
tribe which provides housing to 300 In-
dians and Alaska Natives, of which 100
are members, would then be able to re-
ceive an allocation for up to three
times its tribal enrollment if the In-
dian and Alaska Native population in
the area is three or more times the
tribal enrollment.

Formula Median Income. For purposes
of the formula median income is deter-
mined in accordance with section 567 of
the Housing and Community Develop-
ment Act of 1987 (42 U.S.C. 1437a note).

Formula Response Form is the form re-
cipients use to report changes to their
Formula Current Assisted stock, for-
mula area, and other formula related
information before each year’s formula
allocation.

Indian Housing Authority (IHA) fi-
nanced means a homeownership pro-
gram where title rests with the home-
buyer and a security interest rests with
the THA.

Mutual Help Occupancy Agreement
(MHOA) means a lease with option to
purchase contract between an IHA and
a homebuyer under the 1937 Act.

Overcrowded means households with
more than 1.01 persons per room as de-
fined by the U.S. Decennial Census.

Section 8 means the making of hous-
ing assistance payments to eligible
families leasing existing housing pur-
suant to the provisions of the 1937 Act.

Section 8 wunit means the contract
annualized housing assistance pay-
ments (certificates, vouchers, and
project based) under the Section 8 pro-
gram.

Total Development Cost (TDC) is the
sum of all costs for a project including

736



Office of the Assistant Secretary, HUD

all undertakings necessary for adminis-
tration, planning, site acquisition,
demolition, construction or equipment
and financing (including payment of
carrying charges) and for otherwise
carrying out the development of the
project, excluding off site water and
sewer. Total Development Cost
amounts will be based on a moderately
designed house and will be determined
by averaging the current construction
costs as listed in not less than two na-
tionally recognized residential con-
struction cost indices.

Without kitchen or plumbing means, as
defined by the U.S. Decennial Census,
an occupied house without one or more
of the following items:

(1) Hot and cold piped water;

(2) A flush toilet;

(3) A bathtub or shower;

(4) A sink with piped water;

(5) A range or cookstove; or

(6) A refrigerator.

§1000.304 May the IHBG formula be
modified?
Yes, as long as any modification does
not conflict with the requirements of
NAHASDA.

§1000.306 How can the ITHBG formula
be modified?

(a) The THBG formula can be modi-
fied upon development of a set of meas-
urable and verifiable data directly re-
lated to Indian and Alaska Native
housing need. Any data set developed
shall be compiled with the consultation
and involvement of Indian tribes and
examined and/or implemented not later
than 5 years from the date of issuance
of these regulations and periodically
thereafter.

(b) Furthermore, the ITHBG formula
shall be reviewed within five years to
determine if subsidy is needed to oper-
ate and maintain NAHASDA units or
any other changes are needed in re-
spect to funding under the Formula
Current Assisted Stock component of
the formula.

(¢c) During the five year review of
housing stock for formula purposes,
the Section 8 units shall be reduced by
the same percentage as the current as-
sisted rental stock has diminished
since September 30, 1999.

§1000.316

§1000.308 Who can make modifica-
tions to the IHBG formula?

HUD can make modifications in ac-
cordance with §1000.304 and §1000.306
provided that any changes proposed by
HUD are published and made available
for public comment in accordance with
applicable law before their implemen-
tation.

§1000.310 What are the components of
the IHBG formula?

The IHBG formula consists of two
components:

(a) Formula Current Assisted Hous-
ing Stock (FCAS); and

(b) Need.

§1000.312 What is
stock?

Current assisted stock consists of
housing units owned or operated pursu-
ant to an ACC. This includes all low
rent, Mutual Help, and Turnkey III
housing units under management as of
September 30, 1997, as indicated in the
Formula Response Form.

current assisted

§1000.314 What is formula current as-
sisted stock?

Formula current assisted stock is
current assisted stock as described in
§1000.312 plus 1937 Act units in the de-
velopment pipeline when they become
owned or operated by the recipient and
are under management as indicated in
the Formula Response Form. Formula
current assisted stock also includes
Section 8 units when their current con-
tract expires and the Indian tribe con-
tinues to manage the assistance in a
manner similar to the Section 8 pro-
gram, as reported on the Formula Re-
sponse Form.

§1000.316 How is the Formula Current
Assisted Stock (FCAS) Component
developed?

The Formula Current Assisted Stock
component consists of two elements.
They are:

(a) Operating subsidy. The operating
subsidy consists of three variables
which are:

(1) The number of low-rent FCAS
units multiplied by the FY 1996 na-
tional per unit subsidy (adjusted to full
funding level) multiplied by an adjust-
ment factor for inflation;
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