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available resources to overcome the
performance problem(s).

(b) Failure of a recipient to address
performance problems specified in
paragraph (a) above may result in the
imposition of sanctions as prescribed in
§1000.532 (providing for adjustment, re-
duction, or withdrawal of future grant
funds, or other appropriate actions), or
§1000.538 (providing for termination, re-
duction, or limited availability of pay-
ments, or replacement of the TDHE).

§1000.532 What are the adjustments
HUD makes to a recipient’s future
year’s grant amount under section
405 of NAHASDA?

(a) HUD may, subject to the proce-
dures in paragraph (b) below, make ap-
propriate adjustments in the amount of
the annual grants under NAHASDA in
accordance with the findings of HUD
pursuant to reviews and audits under
section 405 of NAHASDA. HUD may ad-
just, reduce, or withdraw grant
amounts, or take other action as ap-
propriate in accordance with the re-
views and audits, except that grant
amounts already expended on afford-
able housing activities may not be re-
captured or deducted from future as-
sistance provided on behalf of an In-
dian tribe.

(b) Before undertaking any action in
accordance with paragraphs (a) and (c)
of this section, HUD will notify the re-
cipient in writing of the actions it in-
tends to take and provide the recipient
an opportunity for an informal meeting
to resolve the deficiency. In the event
the deficiency is not resolved, HUD
may take any of the actions available
under paragraphs (a) and (c) of this sec-
tion. However, the recipient may re-
quest, within 30 days of notice of the
action, a hearing in accordance with
§1000.540. The amount in question shall
not be reallocated under the provisions
of §1000.536, until 15 days after the
hearing has been held and HUD has
rendered a final decision.

(c) Absent circumstances beyond the
recipient’s control, when a recipient is
not complying significantly with a
major activity of its IHP, HUD shall
make appropriate adjustment, reduc-
tion, or withdrawal of some or all of
the recipient’s subsequent year grant
in accordance with this section.

§1000.538

§1000.534 What constitutes substantial
noncompliance?

HUD will review the circumstances of
each noncompliance with NAHASDA
and the regulations on a case-by-case
basis to determine if the noncompli-
ance is substantial. This review is a
two step process. First, there must be a
noncompliance with NAHASDA or
these regulations. Second, the non-
compliance must be substantial. A non-
compliance is substantial if:

(a) The noncompliance has a mate-
rial effect on the recipient meeting its
major goals and objectives as described
in its Indian Housing Plan;

(b) The noncompliance represents a
material pattern or practice of activi-
ties constituting willful noncompliance
with a  particular provision of
NAHASDA or the regulations, even if a
single instance of noncompliance
would not be substantial;

(c) The noncompliance involves the
obligation or expenditure of a material
amount of the NAHASDA funds budg-
eted by the recipient for a material ac-
tivity; or

(d) The noncompliance places the
housing program at substantial risk of
fraud, waste or abuse.

§1000.536 What happens to NAHASDA
grant funds adjusted, reduced,
withdrawn, or terminated under
§1000.532 or §1000.538?

Such NAHASDA grant funds shall be
distributed by HUD in accordance with
the next NAHASDA formula alloca-
tion.

§1000.538 What remedies are available
for substantial noncompliance?

(a) If HUD finds after reasonable no-
tice and opportunity for hearing that a
recipient has failed to comply substan-
tially with any provisions of
NAHASDA, HUD shall:

(1) Terminate payments under
NAHASDA to the recipient;
(2) Reduce payments under

NAHASDA to the recipient by an
amount equal to the amount of such
payments that were not expended in
accordance with NAHASDA;

(3) Limit the availability of pay-
ments under NAHASDA to programs,
projects, or activities not affected by
the failure to comply; or
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