Office of Asst. Secy., Equal Opportunity, HUD

Subpart B—Standards for
Determining Age Discrimination

§146.11 Scope of subpart.

This subpart contains the standards
that HUD will use to determine wheth-
er an age distinction, or a factor other
than age that may have a dispropor-
tionate effect on persons of different
ages, is prohibited.

§146.13 Rules against age discrimina-
tion.

(a) The rules stated in this paragraph
are limited by the exceptions con-
tained in paragraphs (b) and (c) of this
section.

(1) General rule. No person in the
United States shall, on the basis of age,
be excluded from participation in, be
denied the benefits of, or be subjected
to discrimination under, any program
or activity receiving Federal financial
assistance.

(2) Specific rules. A recipient may not,
in any program or activity receiving
Federal financial assistance, directly
or through contracting, licensing, or
other arrangements, use age distinc-
tions or take any other actions that
have the effect, on the basis of age, of:

(i) Excluding individuals from, deny-
ing them the benefits of, or subjecting
them to discrimination under, a pro-
gram or activity receiving Federal fi-
nancial assistance; or

(ii) Denying or limiting individuals
in their opportunity to participate in
any program or activity receiving Fed-
eral financial assistance.

(38) The specific forms of age discrimi-
nation listed in paragraph (a)(2) of this
section do not necessarily constitute a
complete list.

(b) Ezceptions for mormal operation or
statutory objective of any program or ac-
tivity. A recipient is permitted to take
an action otherwise prohibited by para-
graph (a) of this section if the action
reasonably takes into account age as a
factor necessary to the normal oper-
ation or the achievement of any statu-
tory objective of a program or activity.
An action reasonably takes into ac-
count age as a factor necessary to the
normal operation or the achievement
of any statutory objective of a program
or activity, if:
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(1) Age is used as a measure or ap-
proximation of one or more other char-
acteristics; and

(2) The other characteristics must be
measured or approximated in order for
the normal operation of the program or
activity to continue, or to achieve any
statutory objective of the program or
activity; and

(3) The other characteristics can be
reasonably measured or approximated
by the use of age; and

(4) The other characteristics are im-
practical to measure directly on an in-
dividual basis.

(c) Ezxceptions for reasonable factors
other than age. A recipient is permitted
to take action otherwise prohibited by
paragraph (a) of this section if the ac-
tion is based on a factor other than
age, even though that action may have
a disproportionate effect on persons of
different ages. An action may be based
on a factor other than age only if the
factor bears a direct and substantial
relationship to the normal operation of
the program or activity or the achieve-
ment of a statutory objective.

(d) Burden of proof. The burden of
proving that an age distinction or
other action falls within an exception
described in paragraph (b) or (c¢) of this
section is on the recipient of Federal
financial assistance.

(e) For the purposes of paragraphs (b)
and (c), normal operation means the op-
eration of a program or activity with-
out significant changes that would im-
pair its ability to meet its statutory
objectives. Statutory objectives means
any purpose of a program or activity
expressly stated in any Federal, State,
or local statute adopted by an elected,
general purpose legislative body.

(f) Notwithstanding paragraph (b) of
this section, if a recipient operating a
program provides special benefits to
the elderly or to children, such use of
age distinctions shall be presumed to
be necessary to the normal operation
of the program.

Subpart C—Duties of HUD
Recipients

§146.21 General responsibilities.

Each recipient has primary responsi-
bility to ensure that its programs and
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