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neighborhood which is being revital-
ized;

(ii) The project represents a rare
source or the only source of low-and
moderate-income rental housing in the
immediate area;

(iii) There is a shortage of the par-
ticular type of rental housing provided
by the project such as units suitable
for the disabled, single room occu-
pancy, or units for large families;

(iv) The preservation of the housing
would be necessary to avoid adversely
affecting the housing opportunities of
low and very-low income families to
find housing near employment opportu-
nities; or

(v) The preservation of the housing
would be necessary to avoid adversely
affecting the housing opportunities of
minorities in the community within
which the housing is located.

(d) Once the Commissioner has com-
piled the necessary data and conducted
the analysis under paragraph (c) of this
section the Commissioner shall issue a
written finding to the owner stating
whether the plan of action to termi-
nate the low income affordability re-
strictions is approved or disapproved.
The written finding shall contain a spe-
cific determination of whether the
market area is a soft rental market
and prepayment would materially af-
fect housing opportunities. The written
finding shall include:

(1) A statement as to whether the
owner has agreed to execute a use
agreement to protect current tenants,
in accordance with paragraph (b) of
this section;

(2) A description of the geographic
boundaries of the housing market area
in which the project is located;

(3) An analysis of current and antici-
pated supply/demand conditions in
both the overall rental market and the
assisted housing inventory; and

(4) A discussion of whether the pre-
payment would materially affect the
housing opportunities, given the spe-
cific characteristics of the project.

(e) Disapproval. If the Commissioner
determines a plan of action to prepay a
mortgage or terminate an insurance
contract fails to meet the requirements
of paragraph (a) of this section, the
Commissioner shall disapprove the
plan and within a reasonable time,
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shall inform the owner of the reasons
for disapproval and suggest alter-
natives. In the case of disapproval of
the plan of action, except for the fail-
ure to meet the requirement of para-
graph (a)(3) of this section, the notice
of intent filed under §248.105 shall be
rendered ineffective for the purposes of
this subtitle, and the owner, in order to
receive incentives, must file a new no-
tice of intent under such section. If the
plan of action is disapproved because of
an outstanding civil rights or audit
finding, the finding must be closed be-
fore the Commissioner will approve a
plan of action under this section.

[67 FR 12041, Apr. 8, 1992, as amended at 58
FR 37815, July 13, 1993; 64 FR 26639, May 14,
1999]

§248.145 Criteria for approval of a
plan of action involving incentives.

(a) Approval. The Commissioner may
approve a plan of action for extension
of the low income affordability restric-
tions on an eligible low income housing
project or for transfer of the housing to
a qualified purchaser, other than a
resident council acquiring the project
under a resident homeownership plan,
only upon a finding that—

(1) Due diligence has been given to
ensuring that the package of incentives
set forth in the plan of action is, for
the Federal Government, the least
costly alternative that is consistent
with the full achievement of the pur-
poses of this subpart.

(2) The project will be retained as
housing affordable for very low, low
and moderate income families and per-
sons, as determined under paragraph
(a)(8) of this section, for the remaining
useful life of the project;

(3) Throughout the remaining useful
life of the project, adequate expendi-
tures will be made for maintenance and
operation of the project and the project
meets the housing standards estab-
lished in §248.147 as determined by in-
spections conducted by the Commis-
sioner;

(4) Current tenants will not be invol-
untarily displaced, except for good
cause;

(5) Any increase in rent contributions
for current tenants will be to a level
that does not exceed 30 percent of the
adjusted income of the tenant or the
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fair market rent, whichever is lower.
However, the rent contributions of any
tenants occupying the project at the
time of any increase may not be re-
duced by reason of this paragraph, ex-
cept with respect to tenants receiving
section 8 assistance in accordance with
paragraph (a)(7) of this section;

(6) Any resulting increase in rents for
current tenants (except for increases
made necessary by increased operating
costs) shall be phased in as follows:

(i) If such increase is 30 percent or
more, the increase shall be phased in
equally over a period of not less than
three years, with the first increase oc-
curring upon the effective date of the
plan of action, and the subsequent two
increases occurring annually there-
after;

(ii) If such increase is more than 10
percent but less than 30 percent, it
shall be limited to not more than 10
percent per year;

(7T) Section 8 assistance shall be pro-
vided, to the extent appropriations are
available, if necessary to mitigate any
adverse effect on current very low and
low income tenants;

(8) Rents for units becoming avail-
able to new tenants shall be at levels
approved by the Commissioner, taking
into account any incentives provided
under subpart B of this part, that will
ensure, to the extent practicable, that
the units will be available and afford-
able to the same proportions of very
low, low and moderate income families
and persons, including families and
persons whose incomes are 95 percent
or more of area median income, as
based on the area median income lim-
its established by the Commissioner in
February 1987, as resided in the project
as of the date of the tenant income pro-
file submitted under §248.135(e)(5), or
the date the plan of action is approved,
whichever date results in the highest
proportion of very low income families.
This limitation shall not prohibit a
higher proportion of very low income
families and persons from occupying
the project;

(9) Future rent adjustments shall
be—

(i) Made by applying an annual fac-
tor, to be determined by the Commis-
sioner, to the portion of rent attrib-
utable to operating expenses for the

24 CFR Ch. Il (4-1-03 Edition)

project, and, where the owner is a pri-
ority purchaser, to the portion of rent
attributable to project oversight costs,
as that term is defined in §248.101; and

(ii) Subject to a procedure, estab-
lished by the Commissioner, for owners
to apply for rent increases not ade-
quately compensated by annual adjust-
ment under paragraph (a)(9)(i) of this
section, under which the Commissioner
may increase rents in excess of the
amount determined under paragraph
(a)(9)(1) of this section only if the Com-
missioner determines such increases
are necessary to reflect extraordinary
necessary expenses of owning and
maintaining the project;

(10) Any savings from reductions in
operating expenses due to management
efficiencies shall be deposited in
project reserves for replacement and
the owner shall have periodic access to
such reserves, to the extent the Com-
missioner determines that the level of
the reserves is adequate and that the
project is maintained in accordance
with the standards established in
§248.147;

(11) The mortgage on the project is
current; and

(12) There are no open audit findings,
open findings of noncompliance with
title VI of the Civil Rights Act of 1964
(42 U.S.C. 2000d); the Fair Housing Act
(42 U.S.C. 3601-3619); Executive Order
11063 (3 CFR 1959-1963 comp., p. 652); the
Age Discrimination Act of 1975 (42
U.S.C. 6101-6107); section 504 of the Re-
habilitation Act of 1973 (29 U.S.C. 794);
and all regulations promulgated under
such statutes and authorities (includ-
ing, but not limited to, 24 CFR part
100), or outstanding violations of the
regulatory agreement.

(b) Compliance with housing standards.
No incentives under §248.153 may be
provided, other than to qualified pur-
chasers under §§248.157 and 245.161, and
no distributions may be taken by the
owner or purchaser, until the Commis-
sioner determines that the project
meets the housing standards set forth
in §248.147, except that incentives de-
signed to correct deficiencies in the
project may be provided.

(c) Implementation. Any agreement to
maintain the low income affordability
restrictions for the remaining useful
life of the project may be made
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through execution of a new regulatory
agreement, modifications to the exist-
ing regulatory agreement or mortgage,
or in the case of prepayment of a mort-
gage or voluntary termination of mort-
gage insurance, a recorded instrument.

(d) Determination of remaining useful
life. The Commissioner shall make de-
terminations, on the record and after
opportunity for a hearing, as to when
the useful life of an eligible low income
housing project has expired. Under pro-
cedures and standards to be established
by the Commissioner, owners of eligi-
ble low income housing may petition
the Commissioner for a determination
that the useful life of such project has
expired. Such petition may not be filed
before the expiration of the 50-year pe-
riod beginning upon the approval of a
plan of action under subpart B of this
part with respect to such project. In
making a determination pursuant to a
petition under paragraph (d) of this
section, the Commissioner shall pre-
sume that the useful life of the project
has not expired, and the owner shall
have the burden of proof in estab-
lishing such expiration. The Commis-
sioner may not determine that the use-
ful life of any project has expired if
such determination results primarily
from failure to make regular and rea-
sonable repairs and replacement, as be-
came necessary. In making a deter-
mination regarding the useful life of
any project pursuant to a petition sub-
mitted under paragraph (d) of this sec-
tion, the Commissioner shall provide
for comment by tenants of the project
and interested persons and organiza-
tions with respect to the petition. The
Commissioner shall also provide the
tenants and interested persons and or-
ganizations with an opportunity to ap-
peal a determination under paragraph
(d) of this section.

(e) In the case of any plans of action
involving incentives the owner must
agree to comply with title VI of the
Civil Rights Act of 1964 (42 U.S.C.
2000d); the Fair Housing Act (42 U.S.C.
3601-3619); Executive Order 11063 (3 CFR
1959-1963 comp., p. 652); the Age Dis-
crimination Act of 1975 (42 U.S.C. 6101-
6107); section 504 of the Rehabilitiation
Act of 1973 (29 U.S.C. 794) (including the
Department’s Accessibility Guidelines
(24 CFR chapter I, subchapter A, appen-
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dix IT) and all regulations issued pursu-
ant to these authorities.

[67 FR 12041, Apr. 8, 1992, as amended at 57
FR 57314, Dec. 3, 1992; 58 FR 37815, July 13,
1993]
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(a) Standards. As a condition to re-
ceiving incentives under subpart B of
this part, the owner shall agree to
maintain the project in accordance
with local housing codes and the hous-
ing quality standards set forth in
§886.307 of this title. Where a housing
quality standard conflicts with local
housing codes, the owner shall main-
tain the project in compliance with the
standard that is stricter.

(b) Annual inspections. The Commis-
sioner shall inspect each project at
least annually in order to determine
compliance with the housing quality
standards. At least 30 days prior to the
inspection, the Commissioner shall no-
tify any tenant representatives, or if
none exist, the Commissioner shall pro-
vide the owner with a notice to be post-
ed in each affected building, stating
the time and date of the inspection and
advising any interested tenants that
they may accompany HUD personnel
on the inspection and/or submit any
comments they may have on the phys-
ical condition of the project. The Com-
missioner shall notify the owner of any
deficiencies within 30 days following
the inspection. The owner shall have 90
days from the date of such notification
to correct any deficiencies cited by the
Commissioner and shall promptly no-
tify the Commissioner when such defi-
ciencies have been corrected. The Com-
missioner shall reinspect the project
upon such notification or, if the owner
does not notify the Commissioner,
upon the expiration of the 90-day pe-
riod.

(c) Sanctions for noncompliance. If the
Commissioner determines, upon rein-
spection of the project, that the project
is still not in compliance with the
standards set forth in paragraph (a) of
this section, the Commissioner shall
take any action appropriate to bring
the project into compliance, includ-
ing—

(1) Directing the mortgagee, with re-
spect to an equity take-out loan pro-
vided under part 241 of this chapter, to

Housing standards.
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