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the Commissioner and the owner shall 
take to ensure that tenants displaced 
as a result of the termination of low in-
come affordability restrictions are re-
located to affordable housing. 

[55 FR 38952, Sept. 21, 1990. Redesignated and 
amended at 57 FR 12041, 12060, Apr. 8, 1992]

§ 248.223 Alternative State strategy. 
(a) The Commissioner may approve a 

State strategy providing for State ap-
proval of plans of action that involve 
termination of low income afford-
ability restrictions only upon finding 
that it is a practicable statewide strat-
egy that ensures at a minimum that— 

(1) Current tenants will not be invol-
untarily displaced (except for good 
cause); 

(2) Housing opportunities for minori-
ties will not be adversely affected in 
the communities in which the housing 
is located; 

(3) Any increase in rent for current 
tenants will be to a level that does not 
exceed 30 percent of the adjusted in-
come of the tenants or fair market 
rent, whichever is lower, and any in-
crease not necessitated by increased 
operating costs shall be phased in 
equally over not less than 3 years if the 
increase exceeds 10 percent; 

(4) Housing approved under the State 
strategy will remain affordable to very 
low income, low income and moderate 
income families for not less than the 
remaining term of the mortgage, if the 
housing is to be made available for 
rental use, or for not less than 40 years, 
if the housing is to be made available 
for homeownership; 

(5)(i) Not less than 80 percent of all 
units in eligible low income housing 
approved under the State strategy will 
be retained as affordable to families or 
persons meeting the income eligibility 
standards for initial occupancy that 
applied to housing on January 1, 1987; 
and 

(ii) Not less than 60 percent of the 
units in any one project will remain 
available to and affordable by such 
families or persons, within which not 
less than 20 percent of the units will re-
main available to and affordable by 
very low income families; 

(6) Expenditures for rehabilitation, 
maintenance and operation will be at a 
level necessary to maintain the hous-

ing as decent, safe and sanitary and for 
the period specified in paragraph (a)(4) 
of this section; 

(7) Not less than 25 percent of new as-
sistance required to maintain the hous-
ing as available to and affordable by 
low income families in accordance with 
this section shall be provided through 
State and local actions, such as tax ex-
empt financing, low income tax cred-
its, State or local tax concessions, the 
provision of funds from housing finance 
agency reserves or housing trust funds, 
taxable bonds, and other incentives 
provided by the State or local govern-
ments; and 

(8) For each unit of eligible low in-
come housing approved under the State 
strategy that is not retained as afford-
able housing to families or persons 
meeting the income eligibility stand-
ards for initial occupancy on January 
1, 1987, the State will provide, with 
State funds, one additional unit of 
comparable housing in the same mar-
ket area that is available to and afford-
able by such families and persons. Such 
units will be provided by conversion of 
existing units or construction of new 
units. These units or funds will be 
made available before the Commis-
sioner approves the State strategy. 

(b) Additional requirements. (1) The 
State must enter into all agreements 
necessary to carry out the State strat-
egy before receiving the Commis-
sioner’s approval. 

(2) Each State strategy shall include 
any other provision that the Commis-
sioner determines to be necessary to 
implement the approved State strat-
egy.

§ 248.231 Incentives to extend low in-
come use. 

The Commissioner may agree to pro-
vide one or more of the following in-
centives to induce the project owner to 
extend the low income use of the 
project, if the Commissioner deter-
mines that such incentives are war-
ranted under the standards in § 248.233 
of this part: 

(a) An increase in the allowable dis-
tribution, or other measures to in-
crease the rate of return; 

(b) Revisions to the method of calcu-
lating equity; 
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(c) Increased access to residual re-
ceipts funds or excess reserve for re-
placements funds; 

(d) Provision of insurance for an eq-
uity loan; 

(e) An increase in the rents permitted 
under an existing section 8 contract, 
within statutory and regulatory limits 
otherwise applicable, or (subject to the 
availability of amounts provided in ap-
propriations Acts) additional assist-
ance under section 8 or an extension of 
any project-based assistance attached 
to the housing; 

(f) Provision of a capital improve-
ment loan; 

(g) Other actions to facilitate a 
transfer or sale of the housing to a 
qualified nonprofit organization, lim-
ited equity tenant cooperative, public 
agency, or other entity acceptable to 
the Commissioner, such as expedited 
review of a request for approval of a 
transfer of physical assets; 

(h) Provision of flexible subsidy as-
sistance; 

(i) Termination of HUD’s limitations 
on distributions, and release of residual 
receipts and reserve for replacements 
funds, through prepayment of the 
mortgage; and 

(j) Any other incentives for which the 
owner is eligible.

§ 248.233 Approval of a plan of action 
that includes incentives. 

The Commissioner may approve a 
plan of action that includes incentives, 
whether or not the plan of action al-
lows for the prepayment of the mort-
gage, only upon a finding that— 

(a) After taking into account local 
market conditions, the incentives are 
necessary to achieve the purposes of 
this part; 

(b) The incentives are necessary to 
provide a fair rate of return to the 
owner. Incentives will only be provided 
in cases where the project’s current use 
does not represent its highest and best 
use; 

(c) The incentives are the least costly 
alternative for the Federal government 
to achieve the purposes of this part 
with respect to the housing; 

(d) Binding commitments have been 
made to ensure that— 

(1) The housing will be retained as 
housing affordable for very low income 

families, low-income families, and 
moderate income families for the re-
maining term of the mortgage; 

(2) Throughout the remaining term of 
the mortgage, adequate expenditures 
will be made for the proper mainte-
nance and operation of the housing; 

(3) Current tenants will not be invol-
untarily displaced (except for good 
cause); 

(4) Any increase in rent contributions 
for current tenants will be to a level 
that does not exceed 30 percent of the 
adjusted income of the tenant or the 
fair market rent, whichever is lower; 

(5) Any resulting increase in rents for 
current tenants (except for increases 
made necessary by increased operating 
costs) will be phased in equally over a 
period of not less than 3 years, if the 
increase is 30 percent or more, and will 
be limited to not more than 10 percent 
per year, if the increase is more than 10 
percent but less than 30 percent; 

(6) Subject to the availability of 
funds, the Commissioner shall provide, 
and the owner shall accept, assistance 
under section 8 if the Commissioner de-
termines that such assistance is nec-
essary to mitigate any adverse effect of 
the rent increases on current tenants 
eligible for section 8 assistance; and 

(7) Rents for units becoming avail-
able to new tenants will be at levels ap-
proved by the Commissioner that will 
ensure, to the extent practicable, that 
the units will be available to and af-
fordable, with 30 percent of adjusted in-
come, by the same proportion of very 
low income families, low-income fami-
lies, and moderate income families as 
resided in the housing as of January 1, 
1987 (based on the area median income 
limits established by the Commissioner 
in February 1987), or the date the plan 
of action is approved, whichever date 
results in the highest proportion of 
very low income families. 

(i) For purposes of paragraph (d)(7) of 
this section— 

(A) The percentage of moderate in-
come families in occupancy as of Janu-
ary 1, 1987 shall include families who 
were admitted to the project as very 
low income, low income, or moderate 
income families but whose incomes had 
increased beyond the limit for mod-
erate income families by January 1, 
1987; and 
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