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which the hearing is to be held, a de-
scription of the procedures for the con-
duct of the hearing, and such other 
matters as the ALJ determines to be 
appropriate. 

(d) Limitations for Program Fraud Civil 
Remedies Act cases. The notice of hear-
ing must be served upon the respondent 
within 6 years after the date on which 
the claim or statement is made. If the 
respondent fails to file a timely re-
sponse to the Government’s complaint, 
service of a default judgment under 
§ 26.39 shall be regarded as a notice of 
hearing for purposes of this section. 
The statute of limitations may be 
waived by agreement of the parties. 

(e) Burden and standard of proof. HUD 
shall prove the respondent’s liability 
and any aggravating factors by a pre-
ponderance of the evidence. Respond-
ent shall prove any affirmative de-
fenses and any mitigating factors by a 
preponderance of the evidence. 

(f) Public hearings. Unless otherwise 
ordered by the ALJ for good cause 
shown, the hearing shall be open to the 
public.

§ 26.45 Witnesses. 
(a) Except as provided in paragraph 

(b) of this section, testimony at the 
hearing shall be given orally by wit-
nesses under oath or affirmation. 

(b) At the discretion of the ALJ, tes-
timony may be admitted in the form of 
a written statement or deposition. In 
order to be admissible, any written 
statement must be provided to all 
other parties along with the last 
known address of the witness, in a 
manner that allows sufficient time for 
other parties to subpoena the witness 
for cross-examination at the hearing.

§ 26.46 Evidence. 
The ALJ shall admit any relevant 

oral or documentary evidence that is 
not privileged. The ALJ may, however, 
exclude evidence if its probative value 
is substantially outweighed by confu-
sion of the issues, or by considerations 
of undue delay, waste of time, or need-
less presentation of cumulative evi-
dence.

§ 26.47 The record. 
The hearing will be recorded and 

transcribed. The transcript of testi-

mony, exhibits, and other evidence ad-
mitted at the hearing and all papers 
and requests filed in the proceeding 
constitute the record for the decision 
by the ALJ and the Secretary or des-
ignee.

§ 26.48 Posthearing briefs. 
Posthearing briefs shall be filed only 

upon order by the ALJ.

§ 26.49 Initial decision. 
(a) The ALJ shall issue an initial de-

cision based only on the record, which 
shall contain findings of fact, conclu-
sions of law, and the relief granted. 

(b) The ALJ shall serve the initial de-
cision on all parties within 60 days 
after either the close of the record or 
the expiration of time permitted for 
submission of posthearing briefs, 
whichever is later. The initial decision 
shall include a statement of each par-
ty’s right to file a request for Secre-
tarial review. The ALJ may extend the 
60-day period for serving the initial de-
cision in writing for good cause. 

(c) If no appeal is timely filed with 
the Secretary or designee, the initial 
decision shall become the final agency 
action.

§ 26.50 Appeal to the Secretary. 
(a) Except as otherwise set forth in 

paragraph (b) of this section, either 
party may file with the Secretary a pe-
tition for review within 30 days after 
the ALJ issues an initial decision. The 
Secretary or designee may extend the 
30-day period for good cause. If the Sec-
retary or designee does not act upon 
the petition for review within 90 days 
of its service, then the initial decision 
shall become final. 

(b) Appeals of Program Fraud Civil 
Remedies Act decisions (24 CFR part 
28). Only the respondent may file a pe-
tition for Secretarial review. The peti-
tion must be filed within 30 days after 
the ALJ issues the initial decision. The 
Secretary or designee may extend the 
30-day period for good cause. If the Sec-
retary or designee does not act upon 
the petition for review within 30 days 
of its service, then the initial decision 
shall become final. 

(c) Brief in support of petition. The pe-
tition for review shall be accompanied 
by a written brief, not to exceed 10 
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pages, specifying exceptions to the ini-
tial decision and reasons supporting 
the exceptions. 

(d) Service. The party submitting the 
petition for review shall serve a copy of 
the petition and brief in support of the 
petition on the other parties and on 
the Chief Docket Clerk. 

(e) Forwarding of the record. Upon re-
quest by the Office of the Secretary, 
the ALJ shall forward the record of the 
proceeding to the Secretary or des-
ignee. 

(f) Brief in opposition. Any opposing 
party may file a brief opposing review, 
not to exceed 10 pages, within 20 days 
of receiving the petition for review and 
accompanying brief. The brief in oppo-
sition shall be served on all parties. 

(g) Additional briefs. If the petition is 
granted, then the Secretary or designee 
may order the filing of additional 
briefs. 

(h) There is no right to appear per-
sonally before the Secretary or des-
ignee. 

(i) There is no right to appeal any in-
terlocutory ruling by the ALJ. 

(j) In reviewing the initial decision, 
the Secretary or designee shall not 
consider any objection that was not 
raised before the ALJ unless a dem-
onstration is made of extraordinary 
circumstances causing the failure to 
raise the objection. 

(k) The Secretary or designee shall 
consider only evidence contained in the 
record forwarded by the ALJ. However, 
if any party demonstrates to the satis-
faction of the Secretary or designee 
that additional evidence not presented 
at the hearing is material and that 
there were reasonable grounds for the 
failure to present such evidence at such 
hearing, the Secretary or designee 
shall remand the matter to the ALJ for 
consideration of such additional evi-
dence. 

(l) The prohibitions of ex parte con-
tacts in § 26.30 shall apply to contacts 
with the Secretary or designee. 

(m) The Secretary or designee may 
affirm, reduce, reverse, compromise, 
remand, or settle any relief granted in 
the initial decision. The Secretary or 
designee shall consider, and include in 
any final determination, such factors 
as may be set forth in applicable stat-
utes or regulations. 

(n) The Secretary or designee shall 
promptly serve each party to the ap-
peal with a copy of his or her decision 
and a statement describing the right to 
seek judicial review. 

(o) Judicial review. A party must gen-
erally file a petition for judicial review 
within 20 days of service of the Sec-
retary’s determination, or the Sec-
retary’s determination shall become 
final and not subject to judicial review. 
In Program Fraud Civil Remedies Act 
matters (24 CFR part 28), the respond-
ent shall have 60 days from the date 
that the determination is sent to the 
respondent in which to file a petition. 
See also § 26.52.

§ 26.51 Exhaustion of administrative 
remedies. 

In order to fulfill the requirement of 
exhausting administrative remedies, a 
party must seek Secretarial review 
under § 26.50 prior to seeking judicial 
review of any initial decision issued 
under subpart B of this part.

§ 26.52 Judicial review. 

Judicial review shall be in accord-
ance with applicable statutory proce-
dures and the procedures of the appro-
priate Federal court. The Government 
may not seek judicial review of an ad-
verse determination of a Program 
Fraud Civil Remedies Act matter.

§ 26.53 Collection of civil penalties and 
assessments. 

Collection of civil penalties and as-
sessments shall be in accordance with 
applicable statutory provisions.

§ 26.54 Right to administrative offset. 

The amount of any penalty or assess-
ment that has become final under 
§ 26.49, or for which a judgment has 
been entered after action under §§ 26.52 
or 26.53, or agreed upon in a com-
promise or settlement among the par-
ties, may be collected by administra-
tive offset under 31 U.S.C. 3716 or other 
applicable law. In Program Fraud Civil 
Remedies Act matters, an administra-
tive offset may not be collected against 
a refund of an overpayment of Federal 
taxes then or later owing by the United 
States to the respondent.
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