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full, and then to any additional subor-
dinate mortgage under §401.461(c).

(4) HUD may cause the second mort-
gage to be immediately due and pay-
able on the grounds provided in section
517(a)(4) of MAHRA, including an as-
sumption of the mortgage in violation
of HUD standards for approval of trans-
fers of physical assets (if applicable), or
if the owner materially fails to comply
with other material HUD requirements
after a reasonable opportunity for the
owner to cure such failure. A decision
by HUD in this regard is subject to the
administrative appeals procedure in
subpart F of this part, unless HUD acts
on the basis of the grounds specified in
sections 517(a)(4)(A) or (B) of MAHRA.

(5) HUD will consider modification or
forgiveness of all or part of the second
mortgage only if the project has been
sold or transferred to a priority pur-
chaser under §401.480 and HUD deter-
mines that modification or forgiveness
is necessary to recapitalize the project
in order to preserve it as affordable
housing.

(c) Additional mortgage to HUD. A Re-
structuring Plan may require the
owner to give an additional mortgage
on the project to HUD in an amount
that does not exceed the difference be-
tween the amount of a section 541(b)
claim paid under §401.471 and the prin-
cipal amount of the second mortgage.
HUD will provide guidance to PAEs re-
garding the circumstances under which
a Plan may be negotiated that provides
for less than the full difference to be
payable under the additional mortgage.
This additional mortgage must be jun-
ior in priority to the second mortgage
required by paragraph (a) of this sec-
tion, bear interest at the same rate,
which will accrue but not compound,
and require no payment until the sec-
ond mortgage is satisfied, when it will
be payable upon demand of the Sec-
retary or as otherwise agreed by the
Secretary.

§401.471 HUD payment of a section
541(b) claim.

HUD will pay a section 541(b) claim
from the appropriate insurance fund to
the insured mortgagee on behalf of the
mortgagor. The mortgagee must use
the claim payment to prepay the prin-
cipal balance of the insured mortgage,

§401.472

in whole or in part, as provided in the
Restructuring Plan. All section 541(b)
claims will be paid in cash. Part 207 of
this title and sections 207(g) and 541(a)
of the NA do not apply to a section
541(b) claim.

§401.472 Rehabilitation funding.

(a) Sources of funds—(1) Project ac-
counts. The Restructuring Plan for
funding rehabilitation must include
funds from the project’s residual re-
ceipts account, surplus cash account,
replacement reserve account, and other
project accounts, to the extent the
PAE determines that those accounts
will not be needed for the initial de-
posit to the reserves.

(2) Debt restructuring. The Restruc-
turing Plan may provide for funding of
rehabilitation through a new first
mortgage in conjunction with a pay-
ment of a section 541(b) claim. The pay-
ment of claim may be in an amount
necessary to facilitate the funding of
the rehabilitation, by reducing the ex-
isting first mortgage debt to make refi-
nancing proceeds available to fund re-
habilitation.

(3) Section 236(s) rehabilitation grant.
The Restructuring Plan may include a
direct grant from HUD under section
236(s) of the NA made in accordance
with §401.473, to the extent that HUD
has determined that funding is avail-
able for such a grant.

(4) Section 8 budget authority increase.
The Restructuring Plan may include
funding of rehabilitation from budget
authority provided to HUD for in-
creases in section 8 contracts, to the
extent that HUD has determined that
funding from this source is available.

(b) Statutory restrictions. Any rehabili-
tation funded from the sources de-
scribed in paragraph (a) of this section
is subject to the requirements in sec-
tion 517(b)(7) of MAHRA for an owner
contribution. The required owner con-
tribution will be calculated as 20 per-
cent of the total cost of rehabilitation,
unless HUD or the PAE determines
that a higher percentage is required.
The owner contribution must include a
reasonable proportion (as determined
by HUD) of the total cost of rehabilita-
tion from non-governmental resources.
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§401.473

The PAE may exempt housing coopera-
tives from the owner contribution re-
quirement.

(c) Escrow agent. The Restructuring
Plan must provide for progress pay-
ments for rehabilitation, which must
be disbursed by an acceptable escrow
agent subject to PAE oversight or as
otherwise provided by HUD.

§401.473 HUD grants for rehabilita-
tion under section 236(s) of NA.

HUD will consider a direct grant for
rehabilitation under section 236(s) of
the NA only if the owner provides an
acceptable work schedule and cost-
analysis that is consistent with the
owner’s evaluation of physical condi-
tion under §401.450, as certified by the
PAE. The owner must execute a grant
agreement with terms and conditions
acceptable to HUD. If the PAE is a
State or local government, or an agen-
cy or instrumentality of such a govern-
ment, the PAE and HUD may agree
that the PAE will be delegated the re-
sponsibility for the administration of
any grant made under this section.
HUD may make grant funding avail-
able for the cost of administration if
HUD has determined that such funding
is available.

§401.474 Project accounts.

(a) Accounts from other projects. The
accounts listed in §401.472(a)(1) may be
used for other eligible projects only if:

(1) The projects are included in a
Consolidated Restructuring Plan under
§401.401; and

(2) The funds are used for rehabilita-
tion or to reduce a section 541(b) claim
paid by HUD under §401.471.

(b) Distribution to owner. The Restruc-
turing Plan may provide for a one-time
distribution to the owner, not to ex-
ceed 10 percent of the excess funds in
project accounts, to be released after
completion of the rehabilitation re-
quired by the Restructuring Plan.

§401.480 Sale or transfer of project.

(a) May the owner request a Restruc-
turing Plan that includes a sale or trans-
fer of the property? The owner may re-
quest a Restructuring Plan that in-
cludes a condition that the property be
sold or transferred to a purchaser ac-
ceptable to HUD in a reasonable period
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needed to consummate the transaction.
The failure to consummate a sale or
transfer of the property requested
under paragraph (a) of this section will
neither adversely affect an owner’s eli-
gibility for a Restructuring Plan nor
exempt the owner from the require-
ments of §401.600. There are no priority
purchaser requirements for a voluntary
sale or transfer by an owner that is eli-
gible for a Restructuring Plan.

(b) When must the Restructuring Plan
include a sale or transfer of the property?
If the owner is determined ineligible
pursuant to §401.101 or §401.403, the Re-
structuring Plan must include a condi-
tion that the owner sell or transfer the
property to a purchaser acceptable to
HUD in accordance with paragraph (c)
of this section.

(c) Owner’s notice of intent to sell or
transfer. (1) The owner must provide no-
tice to the PAE affirming the owner’s
intent to sell or transfer the property.
This notice must be received by the
PAE no later than 30 days after a no-
tice of rejection under §401.101 or
§401.403 has become a final determina-
tion under subpart F of this part.

(2) The owner must cooperate in sell-
ing or transferring the property. Fail-
ure to do so will result in the PAE’s de-
termination to reject the owner’s re-
quest for a Restructuring Plan. The
owner must distribute and publish, in
an appropriate publication, a notice to
potential purchasers that describes the
property, proposed terms of sale, and
procedures for submitting an purchase
offer. The notice in form and substance
must be acceptable to HUD, and must
inform potential offerors of a pref-
erence for priority purchasers.

(3) During a period to be determined
by HUD that begins when the owner
gives notice of intent to sell or trans-
fer, an owner may accept an offer only
from a priority purchaser.

(4) No sale or transfer to a non-pri-
ority purchaser will be approved with-
out evidence of tenant support.

(d) Informing PAE; approval required.
The owner must inform the PAE of any
offer to purchase the property and the
owner must advise the PAE of the sub-
stance and on-going status of the own-
er’s discussions with any prospective
purchaser. The owner’s acceptance of
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