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the Contract, an owner shall make
available for occupancy by eligible
families the total number of units for
which assistance is committed under
the Contract. For purposes of this sec-
tion, making units available for occu-
pancy by eligible families means that
the owner: (1) Is conducting marketing
in accordance with §886.321; (2) has
leased or is making good faith efforts
to lease the units to eligible and other-
wise acceptable families, including
taking all feasible actions to fill vacan-
cies by renting to such families; and (3)
has not rejected any such applicant
family except for reasons acceptable to
HUD. If the owner is temporarily un-
able to lease all units for which assist-
ance is committed under the Contract
to eligible families, one or more units
may be leased to ineligible families
with the prior approval of HUD. Fail-
ure on the part of the owner to comply
with these requirements is a violation
of the Contract and grounds for all
available legal remedies, including spe-
cific performance of the Contract, sus-
pension or debarment from HUD pro-
grams, and reduction of the number of
units under the Contract as set forth in
paragraph (b) of this section.

(b) Reduction of number of units cov-
ered by Contract. HUD may reduce the
number of units covered by the Con-
tract to the number of units available
for occupancy by eligible families if:

(1) The owner fails to comply with
the requirements of paragraph (a) of
this section; or

(2) Notwithstanding any prior ap-
proval by HUD to lease such units to
ineligible families, HUD determines
that the inability to lease units to eli-
gible families is not a temporary prob-
lem.

(c) Restoration. HUD will agree to an
amendment of the Contract to provide
for subsequent restoration of any re-
duction made pursuant to paragraph
(b) of this section if:

(1) HUD determines that the restora-
tion is justified by demand;

(2) The owner otherwise has a record
of compliance with his or her obliga-
tions under the Contract; and

(3) Contract and budget authority are
available.

(d) Applicability. In accordance with
section 555 of the Cranston-Gonzalez
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National Affordable Housing Act of
1990, paragraphs (a) and (b) of this sec-
tion apply to all contracts involving
substantial rehabilitation. These para-
graphs apply to all other Contracts ex-
ecuted on or after October, 3, 1984. An
owner who had leased an assisted unit
to an ineligible family consistent with
the regulations in effect at the time
will continue to lease the unit to that
family. However, the Borrower must
make the unit available for occupancy
by an eligible family when the ineli-
gible family vacates the unit.

(e) Termination of assistance for failure
to establish citicenship or eligible immi-
gration status. If an owner who is sub-
ject to paragraphs (a) and (b) of this
section is required to terminate hous-
ing assistance payments for the family
in accordance with part 5, subpart E, of
this title because the owner determines
that the entire family does not have
U.S. citizenship or eligible immigra-
tion status, the owner may allow con-
tinued occupancy of the unit by the
family without Section 8 assistance
following the termination of assist-
ance, or if the family constitutes a
mixed family, as defined in part 5, sub-
part E, of this title, the owner shall
comply with the provisions of part 5,
subpart E, of this title concerning as-
sistance to mixed families, and deferral
of termination of assistance.

[49 FR 31399, Aug. 7, 1984, as amended at 53
FR 847, Jan. 13, 1988; 53 FR 6601, Mar. 2, 1988;
58 FR 43722, Aug. 17, 1993; 59 FR 13653, Mar.
23, 1994; 60 FR 14847, Mar. 20, 1995; 656 FR 16724,
Mar. 29, 2000]

§886.329a Preferences for occupancy
by elderly families.

(a) Election of preference for occupancy
by elderly families—(1) Election by owners
of eligible projects. (i) An owner of a
project involving substantial rehabili-
tation and assisted under this part (in-
cluding a partially assisted project)
that was originally designed primarily
for occupancy by elderly families (an
‘‘eligible project’’) may, at any time,
elect to give preference to elderly fami-
lies in selecting tenants for assisted,
vacant units in the project, subject to
the requirements of this section.

(ii) For purposes of this section, a
project eligible for the preference pro-
vided by this section, and for which the
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owner makes an election to give pref-
erence in occupancy to elderly families
is referred to as an ‘‘elderly project.”
“Elderly families” refers to families
whose heads of household, their
spouses or sole members are 62 years or
older.

(iii) An owner who elects to provide a
preference to elderly families in ac-
cordance with this section is required
to notify families on the waiting list
who are not elderly that the election
has been made and how the election
may affect them if:

(A) The percentage of disabled fami-
lies currently residing in the project
who are neither elderly nor near-elder-
1y (hereafter, collectively referred to as
“‘non-elderly disabled families’) is
equal to or exceeds the minimum re-
quired percentage of units established
for the elderly project in accordance
with paragraph (c)(1) of this section,
and therefore non-elderly families on
the waiting list (including non-elderly
disabled families) may be passed over
for covered section 8 units; or

(B) The project, after making the cal-
culation set forth in paragraph (c)(1) of
this section, will have no units set
aside for non-elderly disabled families.

(iv) An owner who elects to give a
preference for elderly families in ac-
cordance with this section shall not re-
move an applicant from the project’s
waiting list solely on the basis of hav-
ing made the election.

(2) HUD approval of election not re-
quired. (i) An owner is not required to
solicit or obtain the approval of HUD
before exercising the election of pref-
erence for occupancy provided in para-
graph (a)(1) of this section. The owner,
however, if challenged on the issue of
eligibility of the project for the elec-
tion provided in paragraph (a)(1) of this
section must be able to support the
project’s eligibility through the pro-
duction of all relevant documentation
in the possession of the owner that per-
tains to the original design of the
project.

(ii) The Department reserves the
right at any time to review and make
determinations regarding the accuracy
of the identification of the project as
an elderly project. The Department can
make such determinations as a result
of ongoing monitoring activities, or

24 CFR Ch. VIl (4-1-03 Edition)

the conduct of complaint investiga-
tions under the Fair Housing Act (42
U.S.C. 3601 through 3619), or compli-
ance reviews and complaint investiga-
tions under section 504 of the Rehabili-
tation Act of 1973 (29 U.S.C. 794) and
other applicable statutes.

(b) Determining projects eligible for
preference for occupancy by elderly fami-
lies. (1) Evidence supporting project eligi-
bility. Evidence that a project assisted
under this part (or portion of a project)
was originally designed primarily for
occupancy by elderly families, and is
therefore eligible for the election of oc-
cupancy preference provided by this
section, shall consist of at least one
item from the sources (‘“‘primary”’
sources) listed in paragraph (b)(1)(i), or
at least two items from the sources
(‘‘secondary’ sources) listed in para-
graph (b)(1)(ii) of this section:

(i) Primary sources. Identification of
the project (or portion of a project) as
serving elderly (seniors) families in at
least one primary source such as: the
application in response to the notice of
funding availability; the terms of the
notice of funding availability under
which the application was solicited;
the regulatory agreement; the loan
commitment; the bid invitation; the
owner’s management plan, or any un-
derwriting or financial document col-
lected at or before loan closing; or

(i1) Secondary sources. Two or more
sources of evidence such as: lease
records from the earliest two years of
occupancy for which records are avail-
able showing that occupancy has been
restricted primarily to households
where the head, spouse or sole member
is 62 years of age or older; evidence
that services for elderly persons have
been provided, such as services funded
by the Older Americans Act, transpor-
tation to senior citizen centers, or pro-
grams coordinated with the Area Agen-
cy on Aging; project unit mix with
more than fifty percent of efficiency
and one-bedroom units [a secondary
source particularly relevant to distin-
guishing elderly projects under the pre-
vious section 3(b) definition (in which
disabled families were included in the
definition of ‘‘elderly families’’) from
non-elderly projects and which in com-
bination with other factors (such as
the number of accessible units) may be
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useful in distinguishing projects for
seniors from those serving the broader
definition of ‘‘elderly families’’ which
includes disabled families]; or any
other relevant type of historical data,
unless clearly contradicted by other
comparable evidence.

(2) Sources in conflict. If a primary
source establishes a design contrary to
that established by the primary source
upon which the owner would base sup-
port that the project is an eligible
project (as defined in this section), the
owner cannot make the election of
preferences for elderly families as pro-
vided by this section based upon pri-
mary sources alone. In any case where
primary sources do not provide clear
evidence of original design of the
project for occupancy primarily by el-
derly families, including those cases
where primary sources conflict, sec-
ondary sources may be used to estab-
lish the use for which the project was
originally designed.

(c) Reservation of wunits in elderly
projects for non-elderly disabled families.
The owner of an elderly project is re-
quired to reserve, at a minimum, the
number of units specified in paragraph
(c)(1) of this section for occupancy by
non-elderly disabled families.

(1) Minimum number of units to be re-
served for nmon-elderly disabled families.
The number of units in an elderly
project required to be reserved for oc-
cupancy by non-elderly disabled fami-
lies, shall be, at a minimum, the lesser
of:

(i) The number of units equivalent to
the higher of—

(A) The percentage of units assisted
under this part in the elderly project
that were occupied by non-elderly dis-
abled families on October 28, 1992; and

(B) The percentage of units assisted
under this part in the elderly project
that were occupied by non-elderly dis-
abled families upon January 1, 1992; or

(ii) 10 percent of the number of units
assisted under this part in the eligible
project.

(2) Option to reserve greater number of
units for mon-elderly disabled families.
The owner, at the owner’s option, and
at any time, may reserve a greater
number of units for non-elderly dis-
abled families than that provided for in
paragraph (c)(1) of this section. The op-
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tion to provide a greater number of
units to non-elderly disabled families
will not obligate the owner to always
provide that greater number to non-el-
derly disabled families. The number of
units required to be provided to non-el-
derly disabled families at any time in
an elderly project is that number de-
termined under paragraph (c)(1) of this
section.

(d) Secondary preferences. An owner of
an elderly project also may elect to es-
tablish secondary preferences in ac-
cordance with the provisions of this
paragraph (d) of this section.

(1) Preference for near-elderly disabled
families in units reserved for elderly fami-
lies. If the owner of an elderly project
determines, in accordance with para-
graph (f) of this section, that there are
an insufficient number of elderly fami-
lies who have applied for occupancy to
fill all the vacant units in the elderly
project reserved for elderly families
(that is, all units except those reserved
for the non-elderly disabled families as
provided in paragraph (c) of this sec-
tion), the owner may give preference
for occupancy of such units to disabled
families who are near-elderly families.

(2) Preference for mear-elderly disabled
families in units reserved for mon-elderly
disabled families. If the owner of an el-
derly project determines, in accordance
with paragraph (f) of this section, that
there are an insufficient number of
non-elderly disabled families to fill all
the vacant units in the elderly project
reserved for non-elderly disabled fami-
lies as provided in paragraph (c) of this
section, the owner may give preference
for occupancy of these units to disabled
families who are near-elderly families.

(e) Availability of units to families with-
out regard to preference. An owner shall
make vacant units in an elderly project
generally available to otherwise eligi-
ble families who apply for housing,
without regard to the preferences and
reservation of units provided in this
section if either:

(1) The owner has adopted the sec-
ondary preferences and there are an in-
sufficient number of families for whom
elderly preference, reserve preference,
and secondary preference has been
given, to fill all the vacant units; or

(2) The owner has nmot adopted the
secondary preferences and there are an

161



§886.330

insufficient number of families for
whom elderly preference, and reserve
preference has been given to fill all the
vacant units.

(f) Determination of insufficient number
of applicants qualifying for preference.
To make a determination that there
are an insufficient number of appli-
cants who qualify for the preferences,
including secondary preferences, pro-
vided by this section, the owner must:

(1) Conduct marketing in accordance
with §886.321(a) to attract applicants
qualifying for the preferences and res-
ervation of units set forth in this sec-
tion; and

(2) Make a good faith effort to lease
to applicants who qualify for the pref-
erences provided in this section, in-
cluding taking all feasible actions to
fill vacancies by renting to such fami-
lies.

(g) Prohibition of evictions. An owner
may not evict a tenant without good
cause, or require that a tenant vacate
a unit, in whole or in part because of
any reservation or preference provided
in this section, or because of any ac-
tion taken by the Secretary pursuant
to subtitle D (sections 651 through 661)
of title VI of the Housing and Commu-
nity Development Act of 1992 (42 U.S.C.
13611 through 13620).

[69 FR 65857, Dec. 21, 1994, as amended at 65
FR 16724, Mar. 29, 2000]

§886.330 Work write-ups and cost esti-
mates.

(a) HUD preparation of work write-ups.
If needed, a work write-up, including
plans and specifications, will be made
by HUD specifying necessary rehabili-
tation.

(b) HUD specifies deficiencies and cor-
rective action. The work write-up will
specify deficiencies noted by HUD and
describe the manner in which the defi-
ciencies are to be corrected, including
minimum acceptable levels of work-
manship and materials.

(c) HUD preparation of cost estimates.
HUD shall perform or cause to be per-
formed a cost estimate to complete re-
habilitation. The cost of any necessary
relocation, as determined by HUD as
being necessary to expedite the reha-
bilitation and the estimated cost to the
owner of maintaining project rents at
the Section 8 level, as required by HUD

24 CFR Ch. VIl (4-1-03 Edition)

prior to execution of the Contract, plus
other costs allowable by HUD will be
included in the cost estimate. The
work write-up and cost estimate shall
become part of the disposition package
and will be used in determining the
sales price of the project.

[44 FR 70365, Dec. 6, 1979, as amended at 58
FR 43722, Aug. 17, 1993]

§886.331 Agreement to enter into
housing assistance payments con-
tract.

(a) Erecution of agreement. At the
sales closing and prior to the Owner’s
commencement of any rehabilitation
under this subpart, HUD will enter into
an Agreement with the Owner which
contains the following:

(1) A statement that the Owner
agrees to rehabilitate the project
unit(s) to make the unit(s) decent, safe,
and sanitary in accordance with the
work write-up, cost estimates, and this
subpart.

(2) A date by which rehabilitation
will have commenced and a deadline
date by which the rehabilitated project
unit(s) will be completed and ready for
occupancy. The Agreement may pro-
vide for staged rehabilitation, occu-
pancy, and payments under the con-
tract.

(3) The Contract Rent which will be
paid to the Owner once rehabilitation
is completed, the Contract is executed,
and the unit(s) is/are occupied by an el-
igible family.

(4) A date for final inspection of the
unit(s) by HUD and the owner shall be
specified. This date shall be as soon as
possible after the deadline date speci-
fied pursuant to paragraph (a)(2) of this
section.

(5) The term of the contract.

(b) Agreement part of sales contract.
The Agreement will be prepared by
HUD and incorporated into the Con-
tract of Sale and Purchase. The Agree-
ment shall include all required infor-
mation in paragraph (a) of this section
and a statement specifying the Owner’s
responsibility for making relocation
payments to Families temporarily dis-
placed.

[44 FR 70365, Dec. 6, 1979, as amended at 58
FR 43722, Aug. 17, 1993]
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