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(2) An opinion of the participating ju-
risdiction’s or State recipient’s attor-
ney that the interest for which the ex-
ception is sought would not violate 
State or local law. 

(e) Factors to be considered for excep-
tions. In determining whether to grant 
a requested exception after the partici-
pating jurisdiction has satisfactorily 
met the requirements of paragraph (d) 
of this section, HUD will consider the 
cumulative effect of the following fac-
tors, where applicable: 

(1) Whether the exception would pro-
vide a significant cost benefit or an es-
sential degree of expertise to the pro-
gram or project which would otherwise 
not be available; 

(2) Whether the person affected is a 
member of a group or class of low-in-
come persons intended to be the bene-
ficiaries of the assisted activity, and 
the exception will permit such person 
to receive generally the same interests 
or benefits as are being made available 
or provided to the group or class; 

(3) Whether the affected person has 
withdrawn from his or her functions or 
responsibilities, or the decisionmaking 
process with respect to the specific as-
sisted activity in question; 

(4) Whether the interest or benefit 
was present before the affected person 
was in a position as described in para-
graph (c) of this section; 

(5) Whether undue hardship will re-
sult either to the participating juris-
diction or the person affected when 
weighed against the public interest 
served by avoiding the prohibited con-
flict; and 

(6) Any other relevant consider-
ations. 

(f) Owners and Developers. (1) No 
owner, developer or sponsor of a 
project assisted with HOME funds (or 
officer, employee, agent, elected or ap-
pointed official or consultant of the 
owner, developer or sponsor) whether 
private, for-profit or non-profit (includ-
ing a community housing development 
organization (CHDO) when acting as an 
owner, developer or sponsor) may oc-
cupy a HOME-assisted affordable hous-
ing unit in a project. This provision 
does not apply to an individual who re-
ceives HOME funds to acquire or reha-
bilitate his or her principal residence 
or to an employee or agent of the 

owner or developer of a rental housing 
project who occupies a housing unit as 
the project manager or maintenance 
worker. 

(2) Exceptions. Upon written request 
of a housing owner or developer, the 
participating jurisdiction (or State re-
cipient, if authorized by the State par-
ticipating jurisdiction) may grant an 
exception to the provisions of para-
graph (f)(1) of this section on a case-by-
case basis when it determines that the 
exception will serve to further the pur-
poses of the HOME program and the ef-
fective and efficient administration of 
the owner’s or developer’s HOME-as-
sisted project. In determining whether 
to grant a requested exception, the par-
ticipating jurisdiction shall consider 
the following factors: 

(i) Whether the person receiving the 
benefit is a member of a group or class 
of low-income persons intended to be 
the beneficiaries of the assisted hous-
ing, and the exception will permit such 
person to receive generally the same 
interests or benefits as are being made 
available or provided to the group or 
class; 

(ii) Whether the person has with-
drawn from his or her functions or re-
sponsibilities, or the decisionmaking 
process with respect to the specific as-
sisted housing in question; 

(iii) Whether the tenant protection 
requirements of § 92.253 are being ob-
served; 

(iv) Whether the affirmative mar-
keting requirements of § 92.351 are 
being observed and followed; and 

(v) Any other factor relevant to the 
participating jurisdiction’s determina-
tion, including the timing of the re-
quested exception. 

[61 FR 48750, Sept. 16, 1996, as amended at 62 
FR 28930, May 28, 1997]

§ 92.357 Executive Order 12372. 

(a) General. Executive Order 12372, as 
amended by Executive Order 12416 (3 
CFR, 1982 Comp., p. 197 and 3 CFR, 1983 
Comp., p. 186) (Intergovernmental Re-
view of Federal Programs) and HUD’s 
implementing regulations at 24 CFR 
part 52, allow each State to establish 
its own process for review and com-
ment on proposed Federal financial as-
sistance programs. 
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(b) Applicability. Executive Order 
12372 applies to applications submitted 
with respect to HOME funds being com-
petitively reallocated under subpart J 
of this part to units of general local 
government.

§ 92.358 Consultant activities. 
No person providing consultant serv-

ices in an employer-employee type re-
lationship shall receive more than a 
reasonable rate of compensation for 
personal services paid with HOME 
funds. In no event, however, shall such 
compensation exceed the limits in ef-
fect under the provisions of any appli-
cable statute (e.g., annual HUD appro-
priations acts which have set the limit 
at the equivalent of the daily rate paid 
for Level IV of the Executive Schedule, 
see the Departments of Veterans Af-
fairs and Housing and Urban Develop-
ment, and Independent Agencies Ap-
propriations Act, 1997, Pub. L. 104–204 
(September 26, 1996)). Such services 
shall be evidenced by written agree-
ments between the parties which detail 
the responsibilities, standards, and 
compensation. Consultant services pro-
vided under an independent contractor 
relationship are not subject to the 
compensation limitation of Level IV of 
the Executive Schedule. 

[62 FR 28930, May 28, 1997]

Subpart I—Technical Assistance
§ 92.400 Coordinated Federal support 

for housing strategies. 
(a) General. HUD will provide assist-

ance in accordance with Subtitle C of 
the Act. 

(b) Notice of funding. HUD will pub-
lish a notice in the FEDERAL REGISTER 
announcing the availability of funding 
under this section as appropriate.

Subpart J—Reallocations
§ 92.450 General. 

(a) This subpart J sets out the condi-
tions under which HUD reallocates 
HOME funds that have been allocated, 
reserved, or placed in a HOME Invest-
ment Trust Fund. 

(b) A jurisdiction that is not a par-
ticipating jurisdiction but is meeting 
the requirements of §§ 92.102, 92.103, and 

92.104, (participation threshold, notice 
of intent, and submission of consoli-
dated plan) is treated as a partici-
pating jurisdiction for purposes of re-
ceiving a reallocation under subpart J 
of this part.

§ 92.451 Reallocation of HOME funds 
from a jurisdiction that is not des-
ignated a participating jurisdiction 
or has its designation revoked. 

(a) Failure to be designated a partici-
pating jurisdiction. HUD will reallocate, 
under this section, any HOME funds al-
located to or reserved for a jurisdiction 
that is not a participating jurisdiction 
if: 

(1) HUD determines that the jurisdic-
tion has failed to: 

(i) Meet the participation threshold 
amount in § 92.102; 

(ii) Provide notice of its intent to be-
come a participating jurisdiction in ac-
cordance with § 92.103; or 

(iii) Submit its consolidated plan, in 
accordance with 24 CFR part 91; or 

(2) HUD after providing for amend-
ments and resubmissions in accordance 
with 24 CFR part 91 disapproves the ju-
risdiction’s consolidated plan. 

(b) Designation revoked. HUD will re-
allocate, under this section, any funds 
remaining in a jurisdiction’s HOME In-
vestment Trust Fund after HUD has re-
voked the jurisdiction’s designation as 
a participating jurisdiction under 
§ 92.107. 

(c) Manner of reallocation. HUD will 
reallocate funds that are subject to re-
allocation under this section in the fol-
lowing manner: 

(1) If the funds to be reallocated 
under this section are from a State, 
HUD will: 

(i) Make the funds available by com-
petition in accordance with criteria in 
§ 92.453 among applications submitted 
by units of general local government 
within the State and with preference 
being given to applications from units 
of general local government that are 
not participating jurisdictions, and 

(ii) Reallocate the remainder by for-
mula in accordance with § 92.454. 

(2) If the funds to be reallocated are 
from a unit of general local govern-
ment: 

(i) Located in a State that is partici-
pating jurisdiction, HUD will reallo-
cate the funds to that State. The 
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