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(2) Capable of evaluating and serv-
icing loans in accordance with reason-
able and prudent industry standards;
and

(3) Otherwise reasonably acceptable
to BIA.

(b) The following lenders are not
qualified to issue loans under the Pro-
gram:

(1) An agency or instrumentality of
the Federal Government;

(2) A lender that borrows money from
any Federal Government source, other
than the Federal Reserve Bank Sys-
tem, for purposes of relending;

(3) A lender that does not include the
interest on loans it makes in gross in-
come, for purposes of chapter 1, title 26
of the United States Code; and

(4) A lender that does not keep any
ownership interest in loans it origi-
nates.

§103.11 How does BIA approve lenders
for the Program?

(a) BIA approves each lender by en-
tering into a loan guaranty agreement
and/or a loan insurance agreement with
it. BIA may provide up to three dif-
ferent levels of approval for a lender
making guaranteed loans, depending on
factors such as:

(1) The number of loans the lender
makes under the Program;

(2) The total principal balance of the
lender’s Program loans;

(3) The number of years the lender
has been involved with the Program,;

(4) The relative benefits and opportu-
nities the lender has given to Indian
business efforts through the Program;
and

(5) The lender’s historical compliance
with Program requirements.

(b) BIA will consider a lender’s loan
guaranty agreement and/or loan insur-
ance agreement suspended as of:

(1) The effective date of a change in
the lender’s corporate structure;

(2) The effective date of a merger be-
tween the lender and any other entity,
when the lender is not the surviving
entity; or

(3) The start of any legal proceeding
in which substantially all of the lend-
er’s assets may be subject to disposi-
tion through laws governing bank-
ruptcy, insolvency, or receivership.
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(c) A change in a lender’s name, with-
out any other change specified under
paragraph (b) of this section, will not
cause a suspension of the lender’s loan
guaranty agreement and/or loan insur-
ance agreement. The lender should no-
tify BIA of its name change as soon as
possible.

(d) If a lender’s loan guaranty agree-
ment and/or loan insurance agreement
is suspended under paragraph (b) of
this section, the lender, or its suc-
cessor in interest, must enter into a
new loan guaranty agreement and/or
loan insurance agreement with BIA in
order to secure any new BIA loan guar-
antees or insurance coverage.

(e) The suspension of a loan guaranty
agreement and/or loan insurance agree-
ment does not affect the validity of
any guaranty certificate or insurance
coverage in effect before the date of
the suspension. Any such certificate or
insurance coverage will remain gov-
erned by applicable terms of the sus-
pended loan guaranty agreement and/or
loan insurance agreement.

§103.12 How does a lender apply for a
loan guaranty?

To apply for a loan guaranty, a BIA-
approved lender must submit to BIA a
loan guaranty application request
form, together with each of the fol-
lowing:

(a) A written explanation from the
lender indicating why it needs a BIA
guaranty for the loan, and the min-
imum loan guarantee percentage it
will accept;

(b) A copy of the borrower’s complete
loan application;

(c) A description of the borrower’s eq-
uity in the business being financed;

(d) A copy of the lender’s independent
credit analysis of the borrower’s busi-
ness, repayment ability, and loan col-
lateral (including insurance);

(e) An original report from a nation-
ally-recognized credit bureau, dated
within 90 days of the date of the lend-
er’s loan guaranty application package,
outlining the credit history of the bor-
rower, and to the extent permitted by
law, each co-maker or guarantor of the
loan (if any);

(f) A copy of the lender’s loan com-
mitment letter to the borrower, show-
ing at a minimum the proposed loan
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amount, purpose, interest rate, sched-
ule of payments, and security (includ-
ing insurance requirements), and the
lender’s terms and conditions for fund-
ing;

(g) The lender’s good faith estimate
of any loan-related fees and costs it
will charge the borrower, as authorized
under this part;

(h) If any significant portion of the
loan will be used to finance construc-
tion, renovation, or demolition work,
the lender’s:

(1) Insurance and bonding require-
ments for the work;

(2) Proposed draw requirements; and

(3) Proposed work inspection proce-
dures;

(i) If any significant portion of the
loan will be used to refinance or other-
wise retire existing indebtedness:

(1) A clear description of all loans
being paid off, including the names of
all makers, cosigners and guarantors,
maturity dates, payment schedules,
uncured delinquencies, collateral, and
payoff amounts as of a specific date;
and

(2) A comparison of the terms of the
loan or loans being paid off and the
terms of the new loan, identifying the
advantages of the new loan over the
loan being paid off.

§103.13 How does a lender apply for
loan insurance coverage?

BlA-approved lenders can make loans
insured under the Program in two
ways, depending on the size of the loan:

(a) For loans in an original principal
amount of up to $100,000 per borrower,
the lender can make each loan in ac-
cordance with the lender’s loan insur-
ance agreement, without specific prior
approval from BIA.

(b) For loans in an original principal
amount of over $100,000, the lender
must seek BIA’s specific prior approval
in each case. The lender must submit a
loan insurance coverage application re-
quest form, together with the same in-
formation required for a loan guaranty
under §103.12, except for the informa-
tion required by §103.12(a).

(c) The lender must submit a loan in-
surance application package even for a
loan of less than $100,000 if:

(1) The total outstanding balance of
all insured loans the lender is extend-
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ing to the borrower under the Program
exceeds $100,000; or

(2) the lender makes a request for in-
terest subsidy, pursuant to §103.21.

§103.14 Can BIA request additional in-
formation?

BIA may require the lender to pro-
vide additional information, whenever
BIA believes it needs the information
to properly evaluate a new lender,
guaranty application, or insurance ap-
plication. After BIA issues a loan guar-
anty or insurance coverage, the lender
must let BIA inspect the lender’s
records at any reasonable time for in-
formation concerning the Program.

§103.15 Are there any prohibited loan
terms?

A loan agreement guaranteed or in-
sured under the Program may not con-
tain:

(a) Charges by the lender styled as
“‘points,”” loan origination fees, or any
similar fees (however named), except
that if authorized in the loan agree-
ment, the lender may charge the bor-
rower a reasonable annual loan serv-
icing fee that:

(1) Is not included as part of the loan
principal; and

(2) Does not bear interest;

(b) Charges of any kind by the lender
or by any third party except for the
reasonable and customary cost of legal
and architectural services, broker com-
missions, surveys, compliance inspec-
tions, title inspection and/or insurance,
lien searches, appraisals, recording
costs, premiums for required hazard, li-
ability, key man life, and other kinds
of insurance, and such other charges as
BIA may approve in writing;

(c) A loan repayment term of over 30
years;

(d) Payments scheduled
quently than annually;

(e) A prepayment penalty, unless the
terms of the penalty are clearly speci-
fied in BIA’s loan guaranty or loan in-
surance conditions;

(f) An interest rate greater than what
BIA considers reasonable, taking into
account the range of rates prevailing in
the private market for similar loans;

(g) A variable interest rate, unless
the rate is tied to a specific prime rate

less fre-
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