§103.33

other documentation of efforts to lig-
uidate loan collateral; and

(i) Originals or copies, as appropriate,
of all notices, pleadings, motions, or-
ders, and other documents associated
with any legal proceeding involving the
lender and the borrower or its assets,
including without limitation judicial
or non-judicial foreclosure proceedings,
suits to collect payment, bankruptcy
proceedings, probate proceedings, and
any settlement associated with threat-
ened or actual litigation.

§103.33 Are there reporting require-
ments?

(a) The lender must periodically re-
port the borrower’s loan payment his-
tory so that BIA can recalculate the
government’s contingent liability.
Loan payment history reports must be
quarterly unless BIA provides other-
wise for a particular loan. These re-
ports can be in any format the lender
desires, as long as they contain:

(1) The lender’s name;

(2) The borrower’s name;

(3) A reference to BIA’s Loan Guar-
anty Certificate or Loan Insurance
Agreement number;

(4) The lender’s internal loan num-
ber; and

(5) The date and amount of all loan
balance activity for the reporting pe-
riod.

(b) If applicable, the lender must sup-
ply a calculation of any interest sub-
sidy payments that are due, as indi-
cated in §103.23.

(c) If there is a transfer of any or all
of the lender’s ownership interest in
the loan, the party receiving the own-
ership interest may be required to no-
tify BIA, as indicated in §§103.28 and
103.29.

(d) If there is a default on the loan,
the lender must notify BIA, as indi-
cated in §§103.35 and 103.36.

(e) If the borrower ceases to qualify
for a BIA-guaranteed or insured loan
under §103.25(b), the lender must
promptly notify BIA even if the lender
does not pursue default remedies under
§§103.35 and 103.36. This notice allows
BIA to eliminate the guaranty or in-
surance coverage from its active rec-
ordkeeping system.

(f) If the loan is prepaid in full, the
lender must promptly notify BIA in

25 CFR Ch. | (4-1-03 Edition)

writing so that BIA can eliminate the
guaranty or insurance coverage from
its active recordkeeping system.

(g) If a lender changes its name, it
should notify BIA in accordance with
§103.11(c).

§103.34 What if the lender and bor-
rower decide to change the terms of
the loan?

(a) The lender must obtain written
BIA approval before modifying a loan
guaranteed or insured under the Pro-
gram, if the change will:

(1) Increase the borrower’s out-
standing principal amount (if a term
loan), or maximum available credit (if
a revolving loan).

(i) BIA will approve or disapprove a
loan increase based upon the lender’s
explanation of the borrower’s need for
additional funding, and updated infor-
mation of the sort required under
§§103.12, 103.13, and 103.26, as applicable.

(if) Upon approval by BIA and pay-
ment of an additional guaranty or in-
surance premium in accordance with
§§103.8 and 103.19 and this section, the
entire outstanding loan amount, as
modified, will be guaranteed or insured
(as the case may be) to the extent BIA
specifies. The lender must pay the ad-
ditional premium only on the increase
in the outstanding principal amount of
the loan (if a term loan) or the increase
in the credit limit available to the bor-
rower (if a revolving loan).

(iii) Lenders may not increase the
outstanding principal amount of a loan
guaranteed or insured under the Pro-
gram if a significant purpose of doing
so would be to allow the borrower to
pay accrued loan interest it otherwise
would have difficulty paying.

(2) Permanently adjust the loan re-
payment schedule.

(3) Increase a fixed interest rate, con-
vert a fixed interest rate to an adjust-
able interest rate, or convert an adjust-
able interest rate to a fixed interest
rate.

(4) Allow any changes in the identity
or organizational structure of the bor-
rower.

(5) Allow any material change in the
use of loan proceeds or the nature of
the borrower’s business.

(6) Release any collateral taken as
security for the loan, except items sold
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in the ordinary course of business and
promptly replaced by similar items of
collateral, such as inventory.

(7) Allow the borrower to move any
significant portion of its business oper-
ations to a location that is not on or
near an Indian reservation or tribal
service area recognized by BIA.

(8) Be likely to materially increase
the risk of a claim on BIA’s guaranty
or insurance coverage, or materially
reduce the aggregate value of the col-
lateral securing the loan.

(9) Cure a default for which BIA is to
receive notice under §103.35(b).

(b) In the case of an insured loan, the
amount of which will not exceed
$100,000 when combined with all other
insured loans from the lender to the
borrower, the lender need not obtain
BIA’s prior approval to make any of
the loan modifications indicated in
§103.34(a), except as provided in
§103.21(b). However, all loan modifica-
tions must remain consistent with the
lender’s loan insurance agreement with
BIA, and in the event of an increase in
the borrower’s outstanding principal
amount (if a term loan), or maximum
available credit (if a revolving loan),
the lender must send BIA an additional
premium payment in accordance with
§§103.8, 103.19 and this section. The
lender must pay the additional pre-
mium only on the increase in the out-
standing principal amount of the loan
(if a term loan) or the increase in the
credit limit available to the borrower
(if a revolving loan). To the extent a
loan modification changes any of the
information supplied to BIA under
§103.18(b)(3), the lender also must
promptly notify BIA of the new infor-
mation.

(c) Subject to any applicable BIA
loan guaranty or insurance coverage
conditions, a lender may extend addi-
tional loans to a borrower without BIA
approval, if the additional loans are
not to be guaranteed or insured under
the Program.

Subpart G—Default and Payment
by BIA

§103.35 What must the lender do if the
borrower defaults on the loan?

(a) The lender must send written no-
tice of the default to the borrower, and

§103.36

otherwise meet the standard of care es-
tablished for the lender in this part.
The lender’s notice to the borrower
should be sent as soon as possible after
the default, but in any event before the
lender’s notice to BIA under paragraph
(b) of this section. For purposes of the
Program, “‘default’” will mean a default
as defined in this part.

(b) The lender also must send written
notice of the default to BIA by cer-
tified mail (return receipt requested),
or by a nationally-recognized overnight
delivery service (signature of recipient
required) within 60 calendar days of the
default, unless the default is fully
cured before that deadline. This notice
is required even if the lender grants the
borrower a forbearance under
§103.36(a). One purpose of the notice is
to give BIA the opportunity to inter-
vene and seek assistance for the bor-
rower, even though BIA has no duty,
either to the lender or the borrower, to
do so. Another purpose of the notice is
to permit BIA to plan for a possible
loss claim from the lender, under
§103.36(d). The lender’s notice must
clearly indicate:

(1) The identity of the borrower;

(2) The applicable Program guaranty
certificate or insurance agreement
number;

(3) The date and nature of all bases
for default;

(4) If a monetary default, the amount
of past due principal and interest, the
date through which interest has been
calculated, and the amount of any late
fees, precautionary advances, or other
amounts the lender claims;

(5) The nature and outcome of any
correspondence or other contacts with
the borrower concerning the default;
and

(6) The precise nature of any action
the borrower could take to cure the de-
fault.

§103.36 What options and remedies
does the lender have if the bor-
rower defaults on the loan?

(@) The lender may grant the bor-
rower a temporary forbearance, even
beyond any default cure periods speci-
fied in the loan documents, if doing so
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