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appointed by the court for such pur-
pose. Service of a subpoena shall be 
made by delivering a copy of it to the 
person named or by leaving a copy at 
his or her place of residence or business 
with any person 18 years of age or older 
who also resides or works there. 

(e) Proof of service of the subpoena 
shall be filed with the clerk of the 
court by noting on the back of the sub-
poena the date, time and place that it 
was served and noting the name of the 
person to whom it was delivered. Proof 
of service shall be signed by the person 
who actually served the subpoena. 

(f) In the absence of a justification 
satisfactory to the court, a person who 
fails to obey a subpoena may be 
deemed to be in contempt of court and 
a bench warrant may be issued for his 
or her arrest.

§ 11.312 Witness fees. 
(a) Each fact witness answering a 

subpoena is entitled to a fee of not less 
than the hourly minimum wage scale 
established by 29 U.S.C. 206(a)(1) and 
any of its subsequent revisions, plus 
actual cost of travel. Each fact witness 
testifying at a hearing shall receive 
pay for a full day (eight hours) plus 
travel allowance. 

(b) The Court of Indian Offenses may 
order any party calling a witness to 
testify without a subpoena to com-
pensate the witness for actual trav-
eling and living expenses incurred in 
testifying. 

(c) If the Court of Indian Offenses 
finds that a complaint was not filed in 
good faith but with a frivolous or mali-
cious intent, it may order the com-
plainant to reimburse the court for ex-
penditures incurred under this section, 
and such order may constitute a judg-
ment upon which execution may levy.

§ 11.313 Trial procedure. 
(a) The time and place of court ses-

sions, and all other details of judicial 
procedure shall be set out in rules of 
court approved by the chief magistrate 
of the Court of Indian Offenses. 

(b) Courts of Indian Offenses shall be 
bound by the Federal Rules of Evi-
dence, except insofar as such rules are 
superseded by order of the court or by 
the existence of inconsistent tribal 
rules of evidence.

§ 11.314 Jury trials. 

(a) In any criminal case punishable 
by a sentence of six months in jail and 
in any criminal case in which the pros-
ecutor informs the court before the 
case comes to trial that a jail sentence 
will be sought, the defendant has a 
right, upon demand, to a jury trial. If 
the prosecutor informs the court that 
no prison sentence will be sought, the 
court may not impose a prison sen-
tence for the offense. 

(b) A jury shall consist of eight In-
dian residents of the vicinity in which 
trial is held, selected from a list of eli-
gible jurors prepared each year by the 
court. An eligible juror shall be at 
least 18 years of age, shall not have 
been convicted of a felony, and shall 
not otherwise be unqualified according 
to standards established by the Court 
of Indian Offenses under its general 
rulemaking authority. Any party may 
challenge without cause not more than 
three members of the jury panel so 
chosen. 

(c) The magistrate shall instruct the 
jury with regard to the applicable law 
and the jury shall decide all questions 
of fact on the basis of the law. 

(d) The jury shall deliberate in secret 
and return a verdict of guilty or not 
guilty. Six out of the eight jurors must 
concur to render a verdict. 

(e) Each juror who serves on a jury is 
entitled to a fee not less than the hour-
ly minimum wage scale established by 
29 U.S.C. 206(a)(1), and any of its subse-
quent revisions, plus mileage not to ex-
ceed the maximum rate per mile estab-
lished by the Federal Government of 
jurors and witnesses. Each juror shall 
receive pay for a full day (eight hours) 
for any portion of a day served, plus 
travel allowance.

§ 11.315 Sentencing. 

(a) Any person who has been con-
victed in a Court of Indian Offenses of 
a criminal offense under the regula-
tions of this part may be sentenced to 
one or a combination of the following 
penalties: 

(1) Imprisonment for a period not to 
exceed the maximum permitted by the 
section defining the offense, which in 
no case shall be greater than six 
months. 
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(2) A money fine in an amount not to 
exceed the maximum permitted by the 
section defining the offense, which in 
no case shall be greater than five hun-
dred dollars ($500). 

(3) Labor for the benefit of the tribe. 
(4) Rehabilitative measures. 
(b) In addition to or in lieu of the 

penalties provided in paragraph (a) of 
this section, the court may require a 
convicted offender who has inflicted in-
jury upon the person or property of an-
other to make restitution or com-
pensate the injured person by means of 
the surrender of property, payment of 
money damages, or the performance of 
any other act for the benefit of the in-
jured party. 

(c) If, solely because of indigence, a 
convicted offender is unable to pay 
forthwith a money fine assessed under 
any applicable section, the court shall 
allow him or her a reasonable period of 
time to pay the entire sum or allow 
him or her to make reasonable install-
ment payments to the clerk of the 
court at specified intervals until the 
entire sum is paid. If the offender de-
faults on such payments the court may 
find him or her in contempt of court 
and imprison him or her accordingly.

§ 11.316 Probation. 
(a) Where a sentence of imprison-

ment has been imposed on a convicted 
offender, the Court of Indian Offenses 
may, in its discretion, suspend the 
serving of such sentence and release 
the person on probation under any rea-
sonable conditions deemed appropriate 
by the court, provided that the period 
of probation shall not exceed one year. 

(b) Any person who violates the 
terms of his or her probation may be 
required by the court to serve the sen-
tence originally imposed or such part 
of it as the court may determine to be 
suitable giving consideration to all the 
circumstances, provided that such rev-
ocation of probation shall not be or-
dered without a hearing before the 
court at which the offender shall have 
the opportunity to explain his or her 
actions.

§ 11.317 Parole. 
(a) Any person sentenced by the 

court of detention or labor shall be eli-
gible for parole at such time and under 

such reasonable conditions as set by 
the Court of Indian Offenses. 

(b) Any person who violates the con-
ditions of his or her parole may be re-
quired by the court to serve the whole 
original sentence, provided that such 
revocation or parole shall not be or-
dered without a hearing before the 
court at which the offender shall have 
the opportunity to explain his or her 
actions.

§ 11.318 Extradition. 

Any Court of Indian Offenses may 
order delivery to the proper state, trib-
al or BIA law enforcement authorities 
of any person found within the jurisdic-
tion of the court, who is charged with 
an offense in another jurisdiction. 
Prior to delivery to the proper offi-
cials, the accused shall be accorded a 
right to contest the propriety of the 
court’s order in a hearing before the 
court.

Subpart D—Criminal Offenses

§ 11.400 Assault. 

(a) A person is guilty of assault if he 
or she: 

(1) Attempts to cause or purposely, 
knowingly or recklessly causes bodily 
injury to another; or 

(2) Negligently causes bodily injury 
to another with a deadly weapon; or 

(3) Attempts by physical menace to 
put another in fear of imminent serious 
bodily injury. 

(b) Assault is a misdemeanor unless 
committed in a fight or scuffle entered 
into by mutual consent, in which case 
it is a petty misdemeanor.

§ 11.401 Recklessly endangering an-
other person. 

A person commits a misdemeanor if 
he or she recklessly engages in conduct 
which places or may place another per-
son in danger of death or serious bodily 
injury. Recklessness and danger shall 
be presumed where a person knowingly 
points a firearm at or in the direction 
of another person, whether or not the 
actor believed the firearm to be loaded. 

[58 FR 54411, Oct. 21, 1993; 58 FR 58729, Nov. 3, 
1993]
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