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(4) A copy of the petition, complaint 
or other document by which the pro-
ceeding was initiated. 

(e) In addition, notice provided to the 
appropriate Area Director pursuant to 
paragraph (b) of this section shall in-
clude the following: 

(1) A statement of the absolute right 
of the biological Indian parents, the 
child’s Indian custodians and the 
child’s tribe to intervene in the pro-
ceedings. 

(2) A statement that if the Indian 
parent(s) or Indian custodian(s) is (are) 
unable to afford counsel, and where a 
state court determines indigency, 
counsel will be appointed to represent 
the Indian parent or Indian custodian 
where authorized by state law. 

(3) A statement of the right of the In-
dian parents, Indian custodians and 
child’s tribe to be granted, upon re-
quest, up to 20 additional days to pre-
pare for the proceedings. 

(4) The location, mailing address, and 
telephone number of the court and all 
parties notified pursuant to this sec-
tion. 

(5) A statement of the right of the In-
dian parents, Indian custodians and the 
child’s tribe to petition the court for 
transfer of the proceeding to the child’s 
tribal court pursuant to 25 U.S.C. 1911, 
absent objection by either parent: Pro-
vided, that such transfer shall be sub-
ject to declination by the tribal court 
of said tribe. 

(6) A statement of the potential legal 
consequences of the proceedings on the 
future custodial and parental rights of 
the Indian parents or Indian 
custodians. 

(7) A statement that, since child cus-
tody proceedings are conducted on a 
confidential basis, all parties notified 
shall keep confidential the information 
contained in the notice concerning the 
particular proceeding. The notices 
shall not be handled by anyone not 
needing the information contained in 
the notices in order to exercise the 
tribe’s rights under the Act. 

(f) Upon receipt of the notice, the 
Secretary or his/her designee shall 
make reasonable documented efforts to 
locate and notify the child’s tribe and 
the child’s Indian parents or Indian 
custodians. The Secretary or his/her 
designee shall have 15 days, after re-

ceipt of the notice from the persons 
initiating the proceedings, to notify 
the child’s tribe and Indian parents or 
Indian custodians and send a copy of 
the notice to the court. If within the 
15-day time period the Secretary or his/
her designee is unable to verify that 
the child meets the criteria of an In-
dian child as defined in 25 U.S.C. 1903, 
or is unable to locate the Indian par-
ents or Indian custodians, the Sec-
retary or his/her designee shall so in-
form the court prior to initiation of 
the proceedings and state how much 
more time, if any, will be needed to 
complete the search. The Secretary or 
his/her designee shall complete all re-
search efforts, even if those efforts can-
not be completed before the child cus-
tody proceeding begins. 

(g) Upon request from a party to an 
Indian child custody proceeding, the 
Secretary or his/her designee shall 
make a reasonable attempt to identify 
and locate the child’s tribe, Indian par-
ents or Indian custodians to assist the 
party seeking the information.

§ 23.12 Designated tribal agent for 
service of notice. 

Any Indian tribe entitled to notice 
pursuant to 25 U.S.C. 1912 may des-
ignate by resolution, or by such other 
form as the tribe’s constitution or cur-
rent practice requires, an agent for 
service of notice other than the tribal 
chairman and send a copy of the des-
ignation to the Secretary or his/her 
designee. The Secretary or his/her des-
ignee shall update and publish as nec-
essary the names and addresses of the 
designated agents in the FEDERAL REG-
ISTER. A current listing of such agents 
shall be available through the area of-
fices.

§ 23.13 Payment for appointed counsel 
in involuntary Indian child custody 
proceedings in state courts. 

(a) When a state court appoints coun-
sel for an indigent Indian party in an 
involuntary Indian child custody pro-
ceeding for which the appointment of 
counsel is not authorized under state 
law, the court shall send written notice 
of the appointment to the BIA Area Di-
rector designated for that state in 
§ 23.11. The notice shall include the fol-
lowing: 
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(1) Name, address, and telephone 
number of attorney who has been ap-
pointed. 

(2) Name and address of client for 
whom counsel is appointed. 

(3) Relationship of client to child. 
(4) Name of Indian child’s tribe. 
(5) Copy of the petition or complaint. 
(6) Certification by the court that 

state law makes no provision for ap-
pointment of counsel in such pro-
ceedings. 

(7) Certification by the court that the 
Indian client is indigent. 

(b) The Area Director shall certify 
that the client is eligible to have his or 
her appointed counsel compensated by 
the BIA unless: 

(1) The litigation does not involve a 
child custody proceeding as defined in 
25 U.S.C. 1903 (1); 

(2) The child who is the subject of the 
litigation is not an Indian child as de-
fined in 25 U.S.C. 1903 (4); 

(3) The client is neither the Indian 
child who is the subject of the litiga-
tion, the Indian child’s parent as de-
fined in 25 U.S.C. 1903 (9), nor the 
child’s Indian custodian as defined in 25 
U.S.C. 1903 (6); 

(4) State law provides for appoint-
ment of counsel in such proceedings; 

(5) The notice to the Area Director of 
appointment of counsel is incomplete; 
or 

(6) Funds are not available for the 
particular fiscal year. 

(c) No later than 10 days after receipt 
of the notice of appointment of coun-
sel, the Area Director shall notify the 
court, the client, and the attorney in 
writing whether the client has been 
certified as eligible to have his or her 
attorney fees and expenses paid by the 
BIA. If certification is denied, the no-
tice shall include written reasons for 
that decision, together with a state-
ment that complies with 25 CFR 2.7 and 
that informs the applicant that the de-
cision may be appealed to the Assist-
ant Secretary. The Assistant Secretary 
shall consider appeals under this sub-
section in accordance with 25 CFR 2.20 
(c) through (e). Appeal procedures shall 
be as set out in part 2 of this chapter. 

(d) When determining attorney fees 
and expenses, the court shall: 

(1) Determine the amount of payment 
due appointed counsel by the same pro-

cedures and criteria it uses in deter-
mining the fees and expenses to be paid 
appointed counsel in state juvenile de-
linquency proceedings; and 

(2) Submit approved vouchers to the 
Area Director who certified eligibility 
for BIA payment, together with the 
court’s certification that the amount 
requested is reasonable under the state 
standards considering the work actu-
ally performed in light of criteria that 
apply in determining fees and expenses 
for appointed counsel in state juvenile 
delinquency proceedings. 

(e) The Area Director shall authorize 
the payment of attorney fees and ex-
penses in the amount requested in the 
voucher approved by the court unless: 

(1) The amount of payment due the 
state-appointed counsel is inconsistent 
with the fees and expenses specified in 
§ 23.13 (d)(1); or 

(2) The client has not been certified 
previously as eligible under paragraph 
(c) of this section; or 

(3) The voucher is submitted later 
than 90 days after completion of the 
legal action involving a client certified 
as eligible for payment of legal fees 
under paragraph (b) of this section. 

(f) No later than 15 days after receipt 
of a payment voucher, the Area Direc-
tor shall send written notice to the 
court, the client, and the attorney 
stating the amount of payment, if any, 
that has been authorized. If the pay-
ment has been denied, or the amount 
authorized is less than the amount re-
quested in the voucher approved by the 
court, the notice shall include a writ-
ten statement of the reasons for the de-
cision together with a statement that 
complies with 25 CFR 2.7 and that in-
forms the client that the decision may 
be appealed to the Interior Board of In-
dian Appeals in accordance with 25 
CFR 2.4 (e); 43 CFR 4.310 through 4.318 
and 43 CFR 4.330 through 4.340. 

(g) Failure of the Area Director to 
meet the deadline specified in para-
graphs (c) and (f) of this section may be 
treated as a denial for purposes of ap-
peal under paragraph (f) of this section. 

(h) Payment for appointed counsel 
does not extend to Indian tribes in-
volved in state court child custody pro-
ceedings or to Indian families involved 
in Indian child custody proceedings in 
tribal courts.
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